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This book examines how the COVID-19 pandemic has engendered a new 
and challenging environment in which borders drawn around people, places, 
and social structures have hardened and new ones have emerged. 

Over the course of the COVID-19 pandemic, borders closed or became 
unwelcoming at the international, national, sub-national, and local levels. 
Debate persists as to whether those countries and territories that tightly 
managed their borders, like New Zealand, Australia, or Hong Kong, got it 
‘right’ compared to those that did not. Without doubt, a majority of those who 
suffered and died throughout the pandemic have been those from vulnerable 
populations. Yet on the other hand, efforts taken to manage the spread of the 
disease, such as through border management, have also disproportionately 
affected those who are most vulnerable. How then is the right balance to be 
struck, acknowledging, too, the economic and other imperatives that may 
dissuade governments from taking public health steps? This book considers 
how international organizations, countries, and institutions within those 
countries should conceive of, and manage, borders as the world continues 
to struggle with COVID-19 and prepares for the next pandemic. Engaging a 
range of international, and sub-national, examples, the book thematizes the 
main issues at stake in the control and management of borders in the interests 
of public health. 
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health law, anthropology, economics, history, medicine, public health, and 
political science, as well as policymakers and public health planners at 
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Colleen M. Flood is Dean of the Faculty of Law at Queen’s University, Canada. 


Y.Y. Brandon Chen is Associate Professor at the University of Ottawa’s 
Faculty of Law (Common Law Section), Canada. 


Raywat Deonandan is Epidemiologist and Associate Professor with the 
Interdisciplinary School of Health Sciences at the University of Ottawa, 
Canada. 


Sam Halabi is Professor at the Georgetown University School of Health and 
Co-Director of the Center for Transformational Health Law at the O’Neill 
Institute for National and Global Health Law. 


Sophie Thériault is Full Professor in the Faculty of Law (Civil Law Section) 
at the University of Ottawa, Canada. 


PANDEMICS, PUBLIC 
HEALTH, AND THE 
REGULATION 

OF BORDERS 


Lessons from COVID-19 


Edited by Colleen M. Flood, Y.Y. Brandon Chen, 
Raywat Deonandan, Sam Halabi and 
Sophie Thériault 


E Routledge - 
3 Ww Taylor & Fra 
a GlassHouse Book 


Designed cover image: Vitezslav Vylicil/Getty Images 


First published 2024 
by Routledge 
4 Park Square, Milton Park, Abingdon, Oxon OX14 4RN 


and by Routledge 
605 Third Avenue, New York, NY 10158 


Routledge is an imprint of the Taylor & Francis Group, an informa business 
A GlassHouse book 


© 2024 selection and editorial matter, Colleen M. Flood, Y.Y. Brandon Chen, 
Raywat Deonandan, Sam Halabi and Sophie Thériault; individual chapters, the 
contributors 


The right of Colleen M. Flood, Y.Y. Brandon Chen, Raywat Deonandan, Sam 
Halabi and Sophie Thériault to be identified as the authors of the editorial 
material, and of the authors for their individual chapters, has been asserted in 


accordance with sections 77 and 78 of the Copyright, Designs and Patents Act 
1988. 


The Open Access version of this book, available at www.taylorfrancis. 
com, has been made available under a Creative Commons Attribution-Non 
Commercial-No Derivatives (CC-BY-NC-ND) 4.0 license. 


Trademark notice: Product or corporate names may be trademarks or registered 
trademarks, and are used only for identification and explanation without intent 
to infringe. 


British Library Cataloguing-in-Publication Data 
A catalogue record for this book is available from the British Library 


Library of Congress Cataloging-in-Publication Data 

Names: Flood, Colleen M., editor. 

Title: Pandemics, public health, and the regulation of borders : lessons 
from Covid-19 / edited by Colleen M. Flood, Y.Y. Brandon Chen, 
Raywat Deonandan, Sam Halabi, and Sophie The'riault. 

Description: Abingdon, Oxon [UK] ; New York, NY : Routledge, 2024. 
Includes bibliographical references and index. 

Identifiers: LCCN 2023047570 (print) | LCCN 2023047571 (ebook) | 
ISBN 9781032494746 (hardback) | ISBN 9781032494784 (paperback) | 
ISBN 9781003394006 (ebook) 

Subjects: LCSH: COVID-19 (Disease)—Law and legislation. | COVID-19 
Pandemic, 2020- | Public health laws. | Border crossing. 

Classification: LCC K3575.C68 P33 2024 (print) | LCC K3575.C68 (ebook) | 
DDC 342.08/2—dc23/eng/20231013 

LC record available at https://lccn.loc.gov/2023047570 

LC ebook record available at https://lccn.loc.gov/2023047571 


ISBN: 978-1-032-49474-6 (hbk) 
ISBN: 978-1-032-49478-4 (pbk) 
ISBN: 978-1-003-39400-6 (ebk) 


DOI: 10.4324/9781003394006 


Typeset in Sabon 
by Apex CoVantage, LLC 


University of Ottawa and Colorado State University 


CONTENTS 


About the Contributors 

Acknowledgements 

Borders, Boundaries, and Pandemics: Preface 
Lawrence O. Gostin and Marie-Eve Sylvestre 


PART | 
Introduction 


1 Introduction: Borders, Boundaries, and Pandemics 
Colleen M. Flood, Y.Y. Brandon Chen, 
Raywat Deonandan, Sam Halabi 
and Sophie Thériault 


PART Il 
Histories, Contests, and Communication of Borders 
as Public Health Tools 


2 The Essential Art of Communication about Balance in 
Border Closures 
Raywat Deonandan 


3 The Wolf and the Sheepfold: Borders, Containment, 
and Contested Discourses of Public Health in the Great 
Influenza Pandemic Era 
Esyllt W. Jones 


13 


15 


26 


vi Contents 


4 Bordering and the Fallacy of Disease Directionality: 
Ebola, SARS-CoV-2 and Africa’s Confidence Deficit 
with Global Public Health 
Chidi Oguamanam 


5 Towards Reimagining the IHR Article 43 
on Travel Restrictions 
Lisa Forman and Roojin Habibi 


PART III 
Border and Mobility Restrictions as Public Health 
Tools within Regional and National Boundaries 


6 Management of the European Union’s (Internal and 
External) Borders during the COVID-19 Pandemic 
Tamara Hervey, Alexandra Fyfe and Vincent Delhomme 


7 Public Health Evidence for Provincial Border 
Management 
Brenda J. Wilson 


8 First Nations Jurisdiction, COVID-19, and the 
Implications of Spatial Restrictions in a Settler 
Colonial Context 
Sophie Thériault, Eva Ottawa, and Florence Robert 


PART IV 
Border Measures in Comparative Perspective 


9 Border Controls as Part of Aotearoa New Zealand’s 
Response to the COVID-19 Pandemic 
Siouxsie Wiles 


10 Borders within Borders within Borders: A Legitimate 
Approach to Controlling the First Two Years of the 
SARS-CoV-2 Pandemic in Australia 
Stephen Duckett 


11 The United States Response to COVID-19: 
A Patchwork of Border Regulations 
Katherine Ginsbach 


36 


47 


63 


65 


79 


89 


101 


103 


116 


129 


Contents vii 


12 Brazilian Discriminatory Border Control Policy Based 


on “Health Restrictions” during COVID-19 Pandemic 142 
Fernando Aith 

PART V 

Border Controls, Migrants, and Refugees 155 

13 Pandemic Pathways to Permanent Residence 157 
Audrey Macklin 


14 Spouses of the Pandemic: Data, Racism, 
and Mental Health 166 
Wei William (“Will”) Tao 


PART VI 
Vaccine Passports: Civil Liberties, Human Rights, 
and Public Health 181 


15 Vaccine Refusals and Freedom of Religion: A Moving 
Target in a Pandemic Age 183 
Carissima Mathen 


16 A Brief History of the Science of Vaccine Passports 
and What the Future Holds 192 
Kumanan Wilson 


17 Rights Discourse and Canadian Debate Over 
Vaccine Passports 202 
Bryan Thomas 


18 Mobility Restrictions, Human Rights, and the Legal 
Test of Proportionality 213 


Jeff King 


PART VII 
Vaccine Passports: Privacy Claims and Technology 
Fixes and Failures 
229 
19 Pandemic-Fighting Technologies? Lessons from 
COVID-19 for the Pandemics of the Future 231 
Vivek Krishnamurthy and Myka Kollmann 


viii Contents 


20 


Verification Theatre at Borders and in Pockets 
Michael Veale 


PART VIII 
Bounded Vulnerabilities: Long-Term Care, Prisons, 
Psychiatric Care Institutions, and Homelessness 


21 


22 


23 


24 


The Paradox of Protecting the Vulnerable: An Analysis 
of the Canadian Public Discourse on Older Adults 
during the COVID-19 Pandemic 

Martine Lagacé, Caroline D. Bergeron, 

Tracey O’Sullivan, Samantha Oostlander, 

Pascale Dangoisse, Amélie Doucet, and 

Philippe Rodrigue-Rouleau 


Of Governmental Priorities, Human Rights, 
and Social Control: Prison Responses to the 
COVID-19 Pandemic 

Adelina Iftene 


Extending the Boundaries of the Psychiatric Hospital: 
The Use and Misuse of Psychiatric Coercion during the 
COVID-19 Pandemic in Quebec and Ontario 
Emmanuelle Bernheim 


Punishing Mobility: Curfews and Homelessness in 
Quebec during the COVID-19 Pandemic 
Véronique Fortin and Céline Bellot 


PART IX 
Access to Services, Care, and Medical Necessities 


25 


26 


Bodies across Borders: A History of Cross-Border 
Travel for Abortion Services in Poland and Canada 


Christabelle Sethna and Krystyna Dzwonkowska-Godula 


Borders Drawn across Bodies: Advocating for 
Maternal Health in Times of Crisis 
Sarah J. Lazin 


240 


253 


255 


264 


273 


281 


291 


293 


307 


27 Keeping Border Restrictions Light Enough to Travel: A 
Humanitarian Perspective on Canada’s Border Control 
Measures during COVID-19 
Jason W. Nickerson and Joseph Belliveau 


28 “Where You Live Shouldn’t Determine Whether You 
Live”: Canada and the Line between Rhetoric and 
Reality in Global COVID-19 Vaccine Equity 
Adam R. Houston 


PART X 
Borders, Boundaries, and the Future 
of Global Health Law 


29 Cross-Border Mobility of Persons and Goods 
during Pandemics: Exposing Normative Duality 
in International Law 
Pedro A. Villarreal 


30 Modelling Approaches to Borders, Geography, 
and Infectious Diseases 
David Fisman 


31 Advancing a Risk-Based Approach to Border 
Management during Public Health Emergencies 
of International Concern: Lessons from the 
COVID-19 Pandemic 
Kelley Lee, Julianne Piper, and Jennifer Fang 


32 Global Health Law: Overcoming the Shortfall in 
Human Resources 
Tim G. Evans and Priyanka Saksena 


33 Conceptual and Tangible Borders under a Revised 
International Health Regulations or New International 
Pandemic Agreement 
Sam Halabi 


Index 


Contents ix 


319 


328 


339 


341 


352 


365 


376 


388 


399 


ABOUT THE CONTRIBUTORS 


Fernando Aith is Director of the University of Sáo Paulo’s Health Law 
Research Center and Full Professor in the Department of Policy, Governance 
and Health at the University of Sáo Paulo Public Health School. He gradu- 
ated in law, earned a master’s degree in philosophy and general theory of law, 
and a doctorate in public health from University of Sao Paulo. He specialized 
in medical and health law at Université de Paris — Saint-Denis (France), and 
did post-doctoral work in the area of public law at Université de Paris — 
Panthéon-Assas (France). At the University of Sáo Paulo, he is also a member 
of the UNESCO Chair on Education for Peace, Human Rights, Democracy, 
and Tolerance. 


Joseph Belliveau is Executive Director of Doctors Without Borders/Médecins 
Sans Frontiéres (MSF) Canada. He began supporting MSF humanitar- 
ian medical teams in a refugee camp in eastern Zambia in 2000 and sub- 
sequently worked in Democratic Republic of the Congo, Liberia, Cote 
d'Ivoire, Sierra Leone, Pakistan, and Zimbabwe before overseeing opera- 
tions at MSF’s HQ in Amsterdam. Belliveau has expertise in humanitarian 
negotiations, political and context analysis, and organizational change. He 
has also been at the forefront of MSF’s efforts to integrate climate aware- 
ness into its programs and ways of working. Belliveau has been a consist- 
ent champion of MSF’s advocacy work, speaking out against the policies 
and actions that cause human suffering and the restrictions that prevent an 
adequate humanitarian response. Belliveau has a master’s degree in inter- 
national relations from the University of Toronto and currently lives in 
Toronto with his family. 


About the Contributors xi 


Céline Bellot is Professor at the School of Social Work of the Université de 
Montréal. She obtained her PhD in criminology from the Université de Mon- 
tréal in 2001 and completed a post-doctoral fellowship at the Université du 
Québec a Montréal. She directs the Observatoire des profilages (ODP) and 
is a member of the Centre international de criminologie comparée (CICC). 
Currently, she is researching the judicialization of homeless populations and 
populations living in poverty in Canada (homeless people, drug users, Indig- 
enous populations, and youth living on the margins). She also conducts eval- 
uations of innovative interventions with marginalized populations, either in 
terms of their social participation or their social and professional integration. 


Caroline D. Bergeron is a healthy aging advocate and researcher. She has a 
doctorate in public health from the University of South Carolina, a master’s 
in communications from the University of Montreal, as well as a bachelor’s in 
communications and a bachelor’s in Spanish from the University of Ottawa. 
To date, Caroline has studied falls, ageism, social participation, sexual health, 
health communication, organ donation, chronic disease management, pain, 
age-friendly cities, dementia, resilience, alcohol consumption, and suicide 
among older adults. She has worked in healthy aging at the World Health 
Organization, the Public Health Agency of Canada, the Quebec National 
Public Health Institute, and the Mayo Clinic. She is presently Senior Research 
Advisor at the Employment and Social Development Canada. 


Emmanuelle Bernheim has a dual background in social sciences (PhD—Ecole 
normale supérieure de Cachan) and law (LLD—UMontréal). She is cur- 
rently Professor at the Civil Law Section of University of Ottawa Faculty 
of Law and holds the Canada Research Chair in Mental Health and Access 
to Justice. Her research focuses on the role of law and courts in the pro- 
duction and reproduction of social inequalities, more specifically, through 
the study of judicial practices and the experience of litigants in the justice 
system. Her current projects focus on mental health, youth protection, and 
self-representation. As an extension of her work, Emmanuelle is part of the 
founding team of the Outaouais Social Rights Interdisciplinary Clinic, a legal 
clinic serving marginalized groups in Outaouais region. 


YY. Brandon Chen (SJD, MSW, JD, University of Toronto) is Associate Pro- 
fessor at the University of Ottawa’s Faculty of Law, Common Law Section. 
A lawyer and social worker by training, his research program examines legal, 
policy, and ethical questions at the intersection of international migration and 
health. His published work has touched on such topics as migrants’ health 
and rights, social determinants of health, philosophy of healthcare, and med- 
ical tourism. He has served on the board of directors of such organizations as 


xii About the Contributors 


the HIV Legal Network, Community Alliance for Accessible Treatment, and 
Canadian Centre on Statelessness. 


Pascale Dangoisse is a PhD candidate and research assistant at the Humani- 
ties Data Lab of the University of Ottawa. Dangoisse has developed an 
expertise in revealing where systemic discrimination lies through the critical 
analysis of political and media discourses. 


Vincent Delhomme is Lecturer in EU Law at Leiden University, Nether- 
lands, and Guest Lecturer at Université Saint-Louis—Bruxelles, Belgium. His 
research covers various constitutional and substantive aspects of EU health 
law, including the prevention and control of noncommunicable diseases and 
the COVID-19 pandemic and its consequences. 


Raywat Deonandan is Epidemiologist and Associate Professor with the Inter- 
disciplinary School of Health Sciences at the University of Ottawa, and 
holder of the Research Chair in University Teaching. He is a researcher with 
the Centre for Health Law, Policy and Ethics and the Life Research Institute, 
as well as Senior Fellow with Massey College at the University of Toronto. 
During the pandemic, he has been an active consultant to pharmaceutical 
companies, law firms, labour unions, the media, and government on epide- 
miological aspects of the disease. 


Amélie Doucet is a doctoral candidate in Work and Organizational Psy- 
chology at the Université du Québec 4 Montréal (UQAM). She is a junior 
researcher at the Canada Border Services Agency and vice-president of the 
Communications Committee of the Société Québécoise de Psychologie du 
Travail et des Organisations. Amélie specializes in research related to equity, 
diversity and inclusion issues in the workplace (particularly ageism). She is 
also interested in issues relating to mental health in the workplace and the 
continuous improvement of workplace practices. 


Stephen Duckett is Honorary Enterprise Professor in the School of Popula- 
tion and Global Health at the University of Melbourne. He has held top 
operational and policy leadership positions in healthcare in Australia and 
Canada, including as Secretary of what is now the Commonwealth Depart- 
ment of Health. He has a reputation for creativity, evidence-based innova- 
tion, and reform in areas ranging from the introduction of activity-based 
funding for hospitals to new systems of accountability for the safety of hos- 
pital care. An economist, he is Fellow of the Academy of the Social Sciences 
in Australia and of the Australian Academy of Health and Medical Sciences. 


Krystyna Dzwonkowska-Godula is Sociologist and Assistant Professor in 
the Department of Sociology of Social Structure and Social Change at the 


About the Contributors xiii 


University of Łódź in Poland. Her research interests include gender roles and 
stereotypes, gender inequality, and feminist activism. She is co-author of the 
book Gender, Age, and Gendered Age in Relation to Attitudes to One’s Own 
Appearance and Health (Chosen Aspects) (2017) and a book (in Polish) based 
on her doctoral thesis: Traditional or modern? Patterns of motherbood and 
fatherhood in Poland (2015). She conducts comparative research on reproduc- 
tive politics and reproductive justice in Poland and Canada. In 2021-2022, 
she was a visiting researcher at the Institute of Feminist and Gender Studies at 
the University of Ottawa, with a scholarship in the Bekker Programme of the 
Polish National Agency for Academic Exchange. Her more recent publications 
deal with social inequalities in regard to reproductive rights in Poland, activism 
for reproductive justice in Poland, and self-managed abortions. 


Tim G. Evans is Inaugural Director and Associate Dean of the School of Popu- 
lation and Global Health (SPGH) in the Faculty of Medicine and Associ- 
ate Vice Principal (Global Policy and Innovation) at McGill University. He 
joined McGill after a six-year tenure as Senior Director of the Health, Nutri- 
tion and Population Global Practice at the World Bank Group. From 2003 to 
2010, he was Assistant Director-General at the World Health Organization 
(WHO). Prior to this, he served as Director of the Health Equity Theme at the 
Rockefeller Foundation. Earlier in his career, he was an attending physician 
of internal medicine at Brigham and Women's Hospital in Boston and was 
Assistant Professor in International Health Economics at the Harvard School 
of Public Health. Tim has been at the forefront of advancing global health 
equity and strengthening health systems delivery for more than 20 years. At 
WHO, he led the Commission on Social Determinants of Health and over- 
saw the production of the annual World Health Report. He has been a co- 
founder of many partnerships, including the Global Alliance on Vaccines and 
Immunization (GAVI) as well as efforts to increase access to HIV treatment 
for mothers and innovative approaches to training community-based mid- 
wives in Bangladesh. 


Jennifer Fang is Project Manager and Research Fellow with the Pacific Insti- 
tute on Pathogens, Pandemics and Society (PIPPS) and the Pandemics and 
Borders Project based at Simon Fraser University. Her research interests 
include the commercial determinants of health, global health, and develop- 
ment. Ms. Fang holds a master of public health degree from the University of 
Liverpool and a bachelor of science in nutritional sciences from UBC. Previ- 
ously, she conducted research on the global activities of the Chinese tobacco 
industry. Before joining Simon Fraser University, she worked in Beijing on 
building China-Africa health collaboration. 


David Fisman is a physician-epidemiologist with research interests that fall 
at the intersection of applied epidemiology, mathematical modelling, and 


xiv About the Contributors 


applied health economics. Dr. Fisman completed a residency in Internal 
Medicine at McGill and Brown Universities before completing a fellow- 
ship at the Beth Israel Deaconess Medical Centre in Boston and an MPH at 
Harvard School of Public Health. He was also an AHRQ fellow in Health 
Policy (1998-2001) at Harvard Centre for Risk Analysis and has held faculty 
appointments at McMaster, Princeton, and Drexel Universities. He is cur- 
rently Professor of Epidemiology at the University of Toronto and Fellow of 
the Canadian Academy of Health Sciences and coleads the Pandemic Readi- 
ness Stream at the University of Toronto’s new Institute for Pandemics. 


Colleen M. Flood (FRSC, FCAHS) is Dean of the Faculty of Law, Queen’s 
University. Prior to this, she was the University of Ottawa Research Chair 
in Health Law and Policy and Inaugural Director of the Ottawa Centre for 
Health Law, Policy and Ethics. Her research interests are focused on the role 
of law in shaping health and healthcare systems and the appropriate roles 
for the public and private sectors. She is the editor of Halsbury’s Laws of 
Canada—Public Health (2019 reissue), co-editor of Vulnerable: The Law 
Policy & Ethics of COVID-19 (2020), and teaches a course called the Law 
of Modern-Day Plagues. 


Lisa Forman is an international human rights law scholar whose research 
explores the contribution of the right to health in international law to reme- 
diating global health inequities. She holds a Canada Research Chair Tier 2 
in Human Rights and Global Health Equity. From 1996 to 1999, Forman 
worked as a human rights lawyer on HIV/AIDS at the Centre for Applied 
Legal Studies at the University of the Witwatersrand and then as a consultant 
on HIV/AIDS and human rights at the South African National Commission 
on Gender Equality. From 2009 to 2017, she was Lupina Assistant Profes- 
sor in Global Health and Human Rights at the Dalla Lana School of Public 
Health and Director of the Comparative Program on Health and Society 
(CPHS) at the Munk School of Global Affairs. She is now tenured Associate 
Professor at the Dalla Lana School of Public Health. 


Véronique Fortin is Professor in the Faculty of Law at Université de Sher- 
brooke. She is interested in the different modes of control of marginalized 
populations, such as people experiencing homelessness, people with mental 
health problems, and social assistance recipients. Her research focuses on 
the judicialization of homelessness, penal governance, the control of pub- 
lic space, the concept of decriminalization, and punitive measures in social 
assistance. She favours an empirical approach, most often ethnographic, for 
her research. Professor Fortin holds a double degree in civil law and com- 
mon law from McGill University, as well as a master’s degree in sociology 
of law from Oñati International Institute for the Sociology of Law (Basque 
Country, Spain). In 2015, she completed a PhD in criminology, law, and 


About the Contributors xv 


society at the University of California, Irvine. During her doctoral research, 
her ethnographic approach led her to work closely with people experiencing 
homelessness and protesters who had received tickets for their occupation of 
public space in Montreal. 


Alexandra Fyfe is a student at the City Law School (City, University of 
London). Alongside her studies, she is a research and administrative assis- 
tant to Professor Tamara Hervey, supporting her projects on transnational, 
global, and comparative health law. Alexandra is an aspiring English solici- 
tor. Her recent extracurricular achievements include running the British Inter- 
University Commercial Awareness Competition and helping host the final at 
Fieldfisher LLP’s London office in December 2022. She is also passionate 
about access to justice and has been Vice President of City University’s Pro 
Bono Society since September 2021. 


Katherine Ginsbach is a senior associate with the Center for Transforma- 
tional Health Initiative at the O’Neill Institute. Her primary research areas 
include pandemic preparedness and response legislation, global health gov- 
ernance, and disease surveillance. Her other areas of interest include Indig- 
enous health law and One Health with a specific focus on the Arctic Region. 
Prior to joining the O’Neill Institute, she worked as a medical-legal partner- 
ship attorney at the Alaska Native Medical Center. Ginsbach holds a JD and 
an MS in global health from University of Notre Dame. 


Roojin Habibi is Assistant Professor in the Faculty of Law, University of 
Ottawa and Senior Visiting Fellow at the United Nations University’s Interna- 
tional Institute for Global Health. As a law academic who bridges disciplines 
of international law, health law, and human rights, her research examines 
the impact of transnational institutions, actors, and norms on global health 
equity and the realization of health as a human right. In 2022, Roojin was 
appointed to the WHO expert committee mandated to advise countries on 
proposed amendments to the 2005 International Health Regulations. She was 
the only Canadian representative appointed to the Committee. She is a Pierre 
Elliott Trudeau Foundation Scholar and holds a Joseph-Armand Bombardier 
Doctoral Award for her doctoral research at Osgoode Hall Law School, York 
University, and has a law degree (JD) from the University of Ottawa’s French 
Common Law program, a specialization in transnational law from the Uni- 
versity of Geneva Faculty of Law, and a master’s of science in global health 
from McMaster University. She is Barrister and Solicitor in Good Standing 
with the Law Society of Ontario and is fluent in English, French, and Farsi. 


Sam Halabi (JD, MPhil) is Co-Director of the Center for Transformational 
Health Law at the O'Neill Institute for National and Global Health Law and 
Professor at the Georgetown University School of Health. His research career 


xvi About the Contributors 


has focused on the ethical, legal, and regulatory dimensions of biomedical 
innovation and collaboration, especially in the context of epidemic and pan- 
demic preparedness and response. He has published four books and more 
than 70 manuscripts in areas including data sharing during infectious disease 
emergencies, the development and deployment of vaccines in routine and 
emergency circumstances, the philosophy of medicine, international technol- 
ogy transfer, public health ethics, and vector-borne disease surveillance. 


Tamara Hervey is Jean Monnet Professor of EU Law ad personam at the City 
Law School (London, UK). Tamara is currently working in three broad areas: 
transnational, global, and comparative health law; equality and diversity; and 
legal education. She is Editor of the Health Law section for the OUP Ency- 
clopaedia of EU Law. She was Principal Investigator of Health Governance 
after Brexit, an ERSC-funded project that investigated the effects of Brexit on 
health and the NHS. She is currently working with the Nuffield Trust to track 
the ongoing effects, especially in Northern Ireland. Tamara is also working 
on the EU’s COVID-19 law. She contributed to COVID Lex-Atlas, a major 
comparative study of legal responses to the COVID-19 pandemic. 


Adam R. Houston (BSc, JD, MA, LLM, PhD) works at the intersection of 
health, human rights, and globalization with a particular focus on access to 
medicines and the role of law in the response to infectious disease. He has 
worked with organizations across Canada and around the world on a wide 
range of issues, from reconciling disparate human rights/policy approaches 
towards HIV and tuberculosis to United Nations accountability for the Hai- 
tian cholera epidemic. He is currently Medical Policy and Advocacy Officer 
for Médecins Sans Frontiéres/Doctors Without Borders Canada (MSF). He 
has also taught courses on topics relating to health, human rights, and inter- 
national law at multiple Canadian universities. 


Adelina Iftene is Associate Professor in the Schulich School of Law at Dal- 
housie University. She teaches criminal law, evidence, sentencing, and impris- 
onment and prison policy. Her past, current, and upcoming major research 
projects investigate issues surrounding aging in Canadian penitentiaries; the 
regulation of healthcare provision in prisons; the regulation of end-of-life 
and medical assistance in dying in prisons; prison release mechanisms, in 
particular, compassionate release; access to justice behind bars; and sentenc- 
ing of older and sick individuals. 


Esyllt W. Jones is Professor at the Department of History/Community Health 
Sciences in University of Manitoba. She teaches and conducts research into 
the history of health and disease in Canada and elsewhere. She also special- 
izes in 20th-century health and social activism, working-class history, and 
the history of Winnipeg. Her publications include Influenza 1918: Disease, 


About the Contributors xvii 


Death and Struggle in Winnipeg (2007). Her work also encompasses a collec- 
tion of essays entitled Epidemic Encounters: Influenza, Society, and Culture 
in Canada, 1919-1920, co-edited with Magda Fahrni (2012). 


Jeff King joined the University College London Laws as Senior Lecturer 
in 2011 and has been Professor of Law since 2016. He is currently Visit- 
ing Professor at the Faculty of Law, University of Oxford, and was Legal 
Adviser to the House of Lords Select Committee on the Constitution between 
2019-2021. His research interests include UK and comparative public law 
(including international law), constitutional theory, and socio-legal studies. 
Within these, he is particularly interested in the relationship between public 
law, democracy, and social policy. He is currently working on the use and 
abuse of delegated powers and comparative legal responses to COVID-19 
and is writing a book on the social dimension of the rule of law. 


Myka Kollmann is currently completing her articling at the Public Interest 
Advocacy Centre in consumer protection. She completed a Bachelor of Arts 
degree at The University of British Columbia in Gender and Environmental 
studies and graduated with her Juris Doctor from the University of Ottawa 
where she worked as Research Assistant for Professor Vivek Krishnamurthy. 
Her interests include international human rights law, competition law, and 
AI. She is particularly focused on exploring the intersection of human rights 
and the regulation of emerging technologies. 


Vivek Krishnamurthy is Associate Professor and Director of the Samuelson- 
Glushko Technology Law and Policy Clinic at the University of Colorado Law 
School. Vivek’s teaching, scholarship, and clinical legal practice focus on the 
complex regulatory and human rights-related challenges that arise in cyber- 
space. He advises governments, activists, and companies on the human rights 
impacts of new technologies and is a frequent public commentator on emerging 
technology and public policy issues. Vivek is Faculty Associate of the Berkman 
Klein Center for Internet & Society at Harvard University, Senior Associate of 
the Human Rights Initiative at the Center for Strategic and International Studies, 
and an alternate member of the Global Network Initiative’s board of directors. 


Martine Lagacé was appointed Associate Vice President for research, pro- 
motion, and development at the University of Ottawa in August 2018 for 
a five-year term. She is Professor in the Department of Communication and 
is affiliated with the school of psychology. Professor Lagacé was Vice Dean 
of the Governance of the Faculty of Arts from 2014 to 2018 and Director of 
the Department of Communication from 2011 to 2012. In addition to her 
administrative experience, she has extensive expertise in journalism, having 
worked at Radio-Canada for more than en years. Professor Lagacé has con- 
tributed greatly to the advancement of knowledge on the psychosocial aspects 


xviii About the Contributors 


of aging, particularly as they relate to discrimination based on age. She has 
led several field surveys in Canada and abroad, with workers as well as elderly 
patients to better understand the impact of age-based discrimination. 


Sarah J. Lazin is an LLM Candidate at the University of Ottawa. She com- 
pleted her juris doctor at the University of Alberta and her bachelor of arts at 
the University of Victoria, graduating with distinction from both programs. 
Her primary areas of interest include reproductive rights and autonomy, 
global and public health, organ donation and transplantation, and similar 
intersections between law, medicine, and ethics. Her thesis, supervised by 
Professor Jennifer Chandler, will look at legal and ethical questions sur- 
rounding autonomy and consent in the organ donation context. 


Kelley Lee is Professor and Tier 1 Canada Research Chair in Global 
Health Governance in the Faculty of Health Sciences, Simon Fraser Uni- 
versity. She was previously Professor of Global Health Policy at the 
London School of Hygiene and Tropical Medicine, where she co-directed 
the WHO Collaborating Centre on Global Change and Health. Trained in 
International Political Economy and Public Administration, her research 
focuses on collective action to address transboundary health risks, includ- 
ing major infectious disease outbreaks. She currently heads the Pandemics 
and Borders Project which analyses the use of travel measures during the 
COVID-19 pandemic and supports efforts to strengthen decision-making in 
their future use. She has published 15 books, 200-plus papers, and 60-plus 
book chapters, including the Oxford Handbook of Global Health Poli- 
tics (edited with Colin McInnes and Jeremy Youde, 2020). 


Audrey Macklin is Professor and Chair in Human Rights Law at the Uni- 
versity of Toronto’s Faculty of Law. She holds law degrees from Yale and 
Toronto and a bachelor of science degree from Alberta. After graduating 
from Toronto, she served as law clerk to Mme. Justice Bertha Wilson at the 
Supreme Court of Canada. Professor Macklin’s teaching areas include crimi- 
nal law, administrative law, and immigration and refugee law. Her research 
and writing interests include transnational migration, citizenship, forced 
migration, feminist and cultural analysis, and human rights. 


Carissima Mathen, LSM (BA McGill, LLB Osgoode, LLM Columbia), is Pro- 
fessor of Law at the University of Ottawa. A noted constitutional scholar, she 
is the award-winning author of Courts Without Cases: The Law and Politics 
of Advisory Opinions (2019) and The Tenth Justice: Judicial Appointments, 
Marc Nadon and the Supreme Court Act Reference (2020). As former Direc- 
tor of Litigation for the Women’s Legal Education and Action Fund (LEAF), 
she was involved in path-breaking Charter of Rights cases. Professor Mathen 
is committed to public education and legal literacy. She is a Law Society 


About the Contributors xix 


Medalist (Law Society of Ontario) and the recipient of the 2022 David W. 
Mundell Medal (Government of Ontario). In addition to her numerous 
books, Professor Mathen has published widely on all aspects of constitu- 
tional law, as well as criminal law, legal theory, and law and technology. 


Jason W. Nickerson is Humanitarian Representative to Canada for Doctors 
Without Borders/Médecins Sans Frontiéres (MSF), based in Ottawa. Dr. 
Nickerson is also appointed as Clinical Scientist at the Bruyére Research Insti- 
tute in Ottawa and as Adjunct Professor of Common Law at the University of 
Ottawa's Centre for Health Law, Policy and Ethics. He leads MSF's humani- 
tarian diplomacy in Canada and provides advice on humanitarian operations, 
medical advocacy and policy, and access to medicines to MSF’s operations in 
more than 70 countries affected by crises. He has over ten years’ clinical experi- 
ence as a respiratory therapist working in adult critical care and anesthesia and 
has worked extensively in global public health response in Canada and interna- 
tionally during armed conflicts, disease epidemics, and sudden onset disasters. 


Chidi Oguamanam is Professor in the Faculty of Law (Common Law Sec- 
tion), University of Ottawa. He holds the research chair in sustainable 
bio-innovation, indigenous knowledge systems, and global knowledge gov- 
ernance. He is affiliated with the Centres for Law, Technology and Society, 
the Environment and Global Sustainability as well as Health Law, Policy and 
Ethics. Dr. Oguamanam has diverse interdisciplinary research interests in the 
areas of global knowledge governance in general, especially as manifested 
in the dynamics of intellectual property and technology law with emphasis 
on biodiversity; biotechnology, including agricultural biotechnology; as well 
as global public health. He identifies the policy and practical contexts for 
the exploration of the intersections of knowledge systems, particularly West- 
ern science and the traditional knowledge of Indigenous peoples and local 
communities within the development discourse and knowledge governance 
paradigms. Dr. Oguamanam is associated with several research consortia, 
including the Open African Innovation Research (Open AIR) Partnership 
and the Access and Benefit Sharing Canada (ABS-CANADA). 


Samantha Oostlanderis a fourth-year PhD candidate supervised by Dr. Tracey 
O'Sullivan in the population health program at the University of Ottawa. She 
is a recipient of the EntourAGE scholarship from the LIFE Research Insti- 
tute which supports her dissertation research exploring the adaptive capacity 
of older adults during the COVID-19 pandemic. Samantha has experience 
in a research assistant capacity on many projects exploring the far-reach- 
ing impacts of the pandemic; she recently joined Public Health Ontario in a 
research coordinator role on a public health emergency preparedness project. 
Samantha also holds a master's of science in occupational therapy and has 
experience practicing clinically in an acute care setting. 


xx About the Contributors 


Tracey O’Sullivan is Full Professor in the Faculty of Health Sciences at the 
University of Ottawa. Her research program focuses on community resil- 
ience and public health emergency preparedness, with specific emphasis on 
strategies to support high-risk populations in health-related disasters, such as 
pandemics. Dr. O’Sullivan’s work underscores the importance of social par- 
ticipation in an all-of-society approach and how discourse in disaster media 
(e.g., ageism, ableism in media coverage) can support or undermine inclusive 
engagement of high-risk populations in social policy development. 


Eva Ottawa is Atikamekw Nehirowisiw Researcher from Manawan, Que- 
bec, and Assistant Professor at the Faculty of Law, University of Ottawa. 
She holds a bachelor of laws degree from Laval University and a master’s 
degree from the University of Ottawa. She decided to pursue graduate stud- 
ies following an exceptional career path. She has been very involved for over 
20 years in the political life of her nation and has served as Grand Chief of 
the Atikamekw Nation for two terms, from 2006 to 2013. In this capac- 
ity, she assumed, among other things, major responsibilities in connection 
with the negotiation of the Atikamekw’s land claims and self-government and 
the implementation of innovative governance approaches within the nation. 
More recently, she served as a commissioner with the Quebec Human Rights 
and Youth Commission. 


Julianne Piper is Project Manager for the Pandemics and Borders project and 
Research Fellow with the Pacific Institute on Pathogens, Pandemics and Soci- 
ety (PIPPS) under the supervision of Dr. Kelley Lee in the Faculty of Health 
Sciences at Simon Fraser University (SFU). Julianne holds a master in interna- 
tional affairs from the Graduate Institute of International and Development 
Studies, Geneva, and a bachelor of arts in international relations from the 
University of British Columbia. She is currently pursuing a PhD in health sci- 
ences at SFU. Her research interests include global health governance, health 
security, and development. Prior to joining SFU, Julianne worked in adminis- 
tration at UBC’s School of Public Policy and Global Affairs and as Research 
Officer for the Global Health Centre at the Graduate Institute in Geneva. 


Florence Robert is a Part-time Professor at the University of Ottawa and a 
member of the Barreau du Québec since 2023. She holds a Bachelor of Civil 
Law (LL.L.) degree from the University of Ottawa and is currently completing 
her Master of Laws (LLM) at the University of Toronto. Her research focus on 
Indigenous legal orders and legal pedagogies. 


Philippe Rodrigue-Rouleau (PhD) is a post-doctoral fellow at the Faculty 
of Arts, University of Ottawa. In his post-doctoral position, he studies the 
effects of ageism perceptions on older workers’ and employers’ attitudes and 


About the Contributors xxi 


behaviors in Canada. Prior to this, he completed a PhD at the University of 
Ottawa, during which he examined journalists’ discourses about their own 
industry. His research interests cover ageism and intergenerational contacts 
at work, as well as journalism and media representations. 


Priyanka Saksena is a consultant working for the School of Population and 
Global Health at McGill University. Previously, she was Health Systems 
Adviser with the World Health Organization’s Country Office for Tunisia, 
where she was responsible for supporting overall health policies in the coun- 
try. Before Tunisia, she worked for WHO in Geneva and New Delhi. Earlier 
in her career, she worked for the London School of Hygiene and Tropical 
Medicine and the International Labour Organization. Priyanka has degrees 
in economics from McGill University, in public health from the London 
School of Hygiene and Tropical Medicine, and in law from the University 
of London. 


Christabelle Sethna is Historian and Full Professor in the Institute of Femi- 
nist and Gender Studies, University of Ottawa. She has published widely on 
sex education, contraception, and abortion histories, focusing on Canada. 
She is the co-author or co-editor of the following books: Animal Metropo- 
lis (2017), Just Watch Us (2018), Abortion Across Borders (2019), and No 
Place for the State (2020). She is currently Principal Investigator on a SSHRC- 
funded project about women’s transnational travel for abortion services from 
1960s to 1990s. 


Wei William (“Will”) Tao is Canadian Immigration and Refugee Lawyer. He 
co-founded Heron Law Offices in 2021 and provides legal services in all 
areas of Canadian immigration and refugee law with a particular focus on 
complex refusals, appeals, and judicial reviews of international student, fam- 
ily class, and foreign worker-related applications. He won the Canadian Bar 
Association (CBA) Immigration Section Founders’ Award for his accomplish- 
ments in his first five-years of practice (2020) and won the CBA Immigration’s 
Volunteer Recognition Award (cowinner) for his work with the Section’s 
Anti-Racism Committee (2021). Will also provides strategic advice and con- 
sultation to government, media, educational institutions, and businesses on 
immigration-refugee, decolonization, and race/inclusion-related issues. Will 
previously taught immigration law through the UBC Certificate in Immigra- 
tion: Laws, Policies and Procedures (CILPP) program. He is currently study- 
ing the impact of Canadian immigration’s use of automated decision-making 
systems and artificial intelligence on applicants from the Global South. 


Sophie Thériault is Professor in the Civil Law Section at the University of 
Ottawa. She is also a member of the Barreau du Québec (2003) and of the 


xxii About the Contributors 


Global Young Academy (2020-2025). Professor Thériault’s research focuses 
on Indigenous peoples’ rights in the context of natural resources extraction, 
Indigenous environmental governance, environmental justice and environ- 
mental rights, and food security and sovereignty for Indigenous peoples. She 
is a co-editor of Vulnerable: The Law Policy & Ethics of COVID-19 (2020). 


Bryan Thomas is Senior Research Fellow with Faculty of Law, Queen’s Uni- 
versity. His research spans a wide range of topics, including Canadian and 
comparative health law and policy, health rights litigation, long-term care, 
global health law, and the role of religious argument in legal and political dis- 
course. Dr. Thomas holds an SJD from University of Toronto and a master’s 
degree in philosophy from Dalhousie University. 


Michael Veale is Associate Professor at the University College London’s Fac- 
ulty of Laws. His research sits at the intersections of emerging digital tech- 
nologies, Internet and data law, technology policy, and human-computer 
interaction. His work has previously examined areas such as how the law 
applies to machine learning techniques in practice, how civil servants grap- 
ple with issues of algorithmic discrimination, how data protection law copes 
with new data processing practices, and the use and limitations of data rights. 
He is currently working on areas including the compliance of online track- 
ing and advertising systems, such as ‘real-time bidding’ with data protection 
law, the legal tensions caused by encrypted data analysis and business-side 
privacy-enhancing technologies (PETs), and the implications of synthetic 
content (such as so-called “deepfakes”). 


Pedro A. Villarreal is Senior Research Fellow at the Max Planck Institute for 
Comparative Public Law and International Law, and the German Institute 
for International and Security Affairs. His research focuses on international 
and comparative law on human health issues, as well as its intersections with 
international economic law. He received his PhD in law from the National 
Autonomous University of Mexico (UNAM). His book Pandemics and 
Law: A Global Governance Perspective (published in 2019 in Spanish) was 
awarded the Prize for the Best Doctoral Dissertation in Law and Social Sci- 
ences at said university. He is a member, among other associations, of the 
Global Health Law Consortium, the Global Health Law Committee of the 
International Law Association, and the German Alliance for Global Health 
Research. He is currently a member of the editorial board of Lex-Atlas: 
COVID-19. 


Siouxsie Wiles is Associate Professor in the Faculty of Medical and Health Sci- 
ences, Molecular Medicine, and Pathology at the University of Auckland. She 
studied medical microbiology at the University of Edinburgh, followed by a 


About the Contributors xxiii 


PhD in microbiology at the Centre for Ecology and Hydrology in Oxford. 
Siouxsie heads up the Bioluminescent Superbugs Lab, which searches for 
new antibiotics as well as tries to understand how bacteria evolve to become 
more infectious. Siouxsie also has a keen interest in demystifying science. 
She has won numerous awards for her research and science communication 
efforts. When the pandemic arrived, Siouxsie joined forces with The Spinoff 
cartoonist Toby Morris to make the science of the pandemic clear and under- 
standable. Their award-winning graphics have been translated into multiple 
languages and adapted by governments and organizations around the world. 
Siouxsie was named as one of the BBC’s 100 influential women of 2020 and 
Kiwibank New Zealander of the Year for 2021. 


Brenda J. Wilson is Professor in the Division of Community Health and 
Humanities at Memorial University of Newfoundland. As a public health 
physician and health services researcher, she has research interests in two 
related areas: the population and health system aspects of developments 
in genetics, genomics, and precision health; and promoting evidence-based 
approaches to shared decision-making about prevention and screening in 
primary care. Her research work is usually interdisciplinary and spans many 
questions about how we judge the usefulness of a test or technology (to peo- 
ple, the health system, or society), how we promote the appropriate use of 
those that do seem to be useful, and how we build a system that supports peo- 
ple and professionals in making good decisions about health interventions. 


Kumanan Wilson is interim CEO/Chief Scientific Officer at the Bruyére 
Research Institute and VP Research and Academic at the Bruyére Continu- 
ing Care. Dr. Wilson is also a Specialist in General Internal Medicine and 
Senior Scientist at the Ottawa Hospital and Full Professor and Faculty of 
Medicine Clinical Research Chair in Digital Health Innovation at the Uni- 
versity of Ottawa. He is a scholar at the O’Neill Institute for National and 
Global Health Law at Georgetown University and is Co-Founder and Chief 
Scientific Officer of CANImmunize, a science-based technology company 
specializing in immunization software. Dr. Wilson’s research focuses on digi- 
tal health, health data, immunization, pandemic preparedness, and public 
health policy and innovation. He has received support from multiple organi- 
zations, including the Canadian Institutes of Health Research (CIHR), the 
World Health Organization (WHO), The Bill & Melinda Gates Foundation, 
and Canada’s Immunity Task Force. 


ACKNOWLEDGEMENTS 


It is no small feat to put together an edited volume, let alone doing so during 
the third year of a global pandemic. We, therefore, owe a debt of gratitude to 
everyone who generously supported and assisted us on this journey. 

In particular, we owe thanks to the University of Ottawa’s Centre for Health 
Law, Policy and Ethics for logistical and financial support. Special thanks go 
to Giles Holland, the centre’s operations officer, and Bryan Thomas, former 
Adjunct Professor and Senior Research Fellow with the centre. Giles played a 
crucial role in the planning and organization of a two-day conference held in 
Ottawa in October 2022, where many of the papers contained in this collec- 
tion were workshopped. Bryan provided us with tremendous help in relation 
to research and editing for this volume. Without their superb work, this book 
project would not have been possible. 

We would also like to thank the University of Ottawa’s Faculty of Law, 
including its Research Office, and the University’s Office of the Vice President 
Research. They were strong supporters of our conference and made valuable 
financial contributions that allowed this volume to be published open access. 

Acknowledgements are likewise due to the Social Science and Humanities 
Research Council of Canada, as well as the Institute of Population and Pub- 
lic Health of the Canadian Institutes of Health Research. Funding from the 
former was critical to supporting both the conference and this open-access 
publication, whereas the latter partially covered the cost of a dinner event 
associated with the conference. 

We are also grateful to our team of exceptional research assistants made 
up of juris doctor and master of laws students at the University of Ottawa’s 
Faculty of Law. They include Nicole Davidson, Sarah J. Lazin, Caroline Mer- 
cer, Michael Piaseczny, and Saly Sadek. Their skills and attention to detail are 
invaluable to us throughout this project. 


Acknowledgements xxv 


We further express our deepest gratitude to all the colleagues who reviewed 
the papers contained in this volume, including Isabel Barbosa, Marie Bis- 
mark, Zack Buck, Céline Castets-Renard, Kalowatie Deonandan, Nathalie 
Des Rosiers, Eric Friedman, Martin Gaal, Vanessa Gruben, Lorian Hardcas- 
tle, Anne Lévesque, Peter Oliver, Tim Sly, Elizabeth Steyn, and Barbara von 
Tigerstrom. They were incredibly generous with their time and care, and the 
quality of this book is enhanced because of them. 

Finally, we dedicate our book to those whose lives have been lost, frac- 
tured, or harmed by COVID-19. At the time of writing, the disease has 
wrought nearly 7 million confirmed deaths globally, with millions more disa- 
bled or economically hobbled. Pandemics have a way of breaking the world. 
We hope our efforts here can in some way contribute towards healing and 
preparing us for the next public health crisis. 


BORDERS, BOUNDARIES, 
AND PANDEMICS 


Preface 


The COVID-19 pandemic ushered in a new and challenging environment in 
which existing borders drawn around people, places, and social structures 
have hardened and new ones have emerged. Countries placed restrictions 
on movement at the international, domestic, and individual levels meant to 
contain the spread of COVID-19, often squarely pitting public health against 
human rights and equity concerns, particularly among the most marginalized 
populations. 

Although a vast literature has already emerged analyzing the various 
aspects of the world’s failure to prepare for and respond to the magnitude 
of the threat posed by COVID-19, this is the first volume to analyze this lit- 
erature through the lens of borders, boundaries, circumscriptions, and their 
accompanying meaning for future pandemic preparedness and response. 
This book brings together global and country-specific experts from multi- 
ple disciplines to examine how countries, international organizations, and 
institutions manage borders during the COVID-19 pandemic, with the goal 
of developing sustainable and equitable border interventions for future pan- 
demics. Throughout this volume, the authors address the unique border chal- 
lenges presented by COVID-19 pandemic, with a focus on applicable lessons 
that can inform future responses. 

Structurally, the book moves through history, background, and concep- 
tion through concentric topical approaches that emphasize the local, the 
regional, the national, and the international. The opening chapters exam- 
ine current and historical border controls during pandemics, highlighting 
the regional, national, and sub-national border measures taken during the 
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COVID-19 pandemic. Threaded through these chapters is the historical, con- 
tinuing, and persistent gap between what borders mean as symbolic targets 
for measures taken by governments and the actual public health benefit bor- 
der measures impart. 

In one of the most important comparative analyses available to date, 
scholars from Australia, Brazil, New Zealand, and the United States synthe- 
size the internal and external effects of border measures in their respective 
countries. Placed against the broader theme in the book covering Canadian 
policy and practice during the pandemic, this section will make for one of the 
most useful resources for local, national, and international decision-makers. 

Following this background, context, and comparison, the volume moves 
through the impact of border controls on migrants, refugees, and asylum 
seekers. These constituencies, vulnerable under almost all circumstances in 
any case, find their paths to liberation, protection, and security even more 
obstructed by scapegoating, political expediency, and the vicissitudes of dip- 
lomatic relations between countries. What emerges from these examinations 
is special pressures the pandemic applied to families, disfavoured ethnicities, 
and those at greatest risk of persecution during perilous flight. 

The following sections highlight the controversial implementation of vac- 
cine passports, noting allegations of interference with fundamental rights 
and potential technological implications. These chapters, which represent 
a special strength and pronounced contribution of the volume, thoroughly 
examine the inevitable balancing legislators, regulators, and judges in liberal 
constitutional systems must undertake as between the fundamental rights 
and freedoms enjoyed by individuals and the public health demands that 
social distancing, regulation of gathering places, and especially, evidence of 
prophylaxis impose for the community’s welfare. 

These rights and freedoms are analyzed in special detail, where they face 
the greatest pressure—social institutions constructed around the most vul- 
nerable. Restrictions drawn and enforced around elder care facilities, pris- 
ons, and psychiatric care institutions posed special problems in the balance 
between individuals already in confined circumstances and how the pan- 
demic led to special measures, often imposing a disparate impact on these 
vulnerable populations. 

The volume concludes with the future of global health law and how bor- 
ders will be internalized as places for pandemic preparedness and response 
under a new international pandemic instrument and amendments to the pri- 
mary agreement that already exists—the International Heath Regulations. 
Focusing on the free movement of healthcare workers, the need for countries 
to better cooperate and communicate with one another, and the role of the 
World Health Organization, this final section draws the curtain on what the 
future of borders and pandemics hold. 
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The volume makes for a crucial convening of some of the world’s lead- 
ing scholars, activists, and policymakers on a conceptual core of the world’s 
future health security: borders, boundaries, and the force with which they may 
guide policy, cooperation, and response when the next pandemic emerges. 

Lawrence O. Gostin 


Preface 


For legal geographers, borders and boundaries are fruitful and productive 
tools and constructs. They allow us to differentiate between things, people, 
and practices. As David Delaney once wrote: 


we draw a line, we establish an inside, and an outside, a this side and a 
that side, we assign a set of if . . . thens, to precise locations with respect 
to the line or to the act of crossing the line. 


In defining borders and setting boundaries, we use space as a powerful tool 
to protect and save but also to exclude and push away, to confine, sometimes 
for our own sake but also to expel and to refuse to share. 

The pandemic has reminded us of that power and of such consequences. 
As we created borders and boundaries, sometimes fixed, often fluid, pushing 
the others away and staying in closely knitted bubbles, we aimed at protect- 
ing the most vulnerable, protecting those inside from the outside, away from 
the virus and imminent death. In doing so, we have saved many lives and 
gained some precious time in our race for the vaccine. 

Those staying inside, however, have in some cases suffered the conse- 
quences of confinement, from the isolation of our youth and the violence of 
an abusive spouse to our children’s hunger. In some cases, confinement meant 
heightened danger and contagion, such as in prisons, shelters, and long-term 
care facilities, creating further vulnerabilities and inequalities. 

On the outside, many were exposed to even greater risks, as they did not 
have the privilege of staying inside—like essential workers, operating the 
front line in places of care, in schools, in grocery stores or food-processing 
facilities. Others, including the homeless and the poor, who live and survive 
in public spaces, faced repression and banishment, as they were excluded 
from the outside, traced and ticketed for being in public parks or in the 
streets, punished for not having the luxury of a backyard or a property line 
in times of curfew. 

The pandemic has blurred the lines between protection and exclusion, 
between in place and out of place, challenging our understanding of bor- 
ders and boundaries. In many ways, and with the use of technologies, we 
have removed boundaries and ignored borders, creating virtual spaces of 
communication and meeting, reducing physical constraints, and shortening 
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distances. Yet we have also reinforced borders between the countries who 
could pay for the precious masks and protective gear and then the vaccines 
and those who had to wait and die, and we have created new boundaries, as 
some of us have developed long-term disabilities. The pandemic has revealed 
pre-existing vulnerabilities and injustices but also, hopefully, our common 
humanity. 

In this book, contributors from different disciplines and different jurisdic- 
tions wrestle with the conceptual and practical implementation of COVID-19 
border restrictions between countries, provinces, regions, and limits on entry 
to different institutions and dependent on one’s vaccine status. There is on 
occasion sharp disagreement as to the approaches to be taken and how the 
weight of potential benefit of border closure should be calibrated against the 
impact on people, particularly those that society marginalizes. Together, this 
collection of essays shed critical light on our pathways forward so we can 
make transparent the bases for differences in views and how to navigate these 
to make better decisions in the future. 

Marie-Eve Sylvestre 
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INTRODUCTION 


Borders, Boundaries, and Pandemics 


Colleen M. Flood, Y.Y. Brandon Chen, Raywat Deonandan, 
Sam Halabi and Sophie Thériault 


1.1 Introduction 


Around the world, as the COVID-19 pandemic emerged, many countries 
placed restrictions on entry at their borders. Whereas some countries did 
so to buy time to respond to the COVID-19 pandemic, others had hoped 
that such restrictions would slow or even stop transmission. In addition to 
restrictions on international travel, borders within countries were drawn 
(e.g., between states/provinces/regions/territories) as well as around high- 
risk sites, such as long-term care homes, psychiatric institutions, and prisons. 
With the arrival of vaccines, border drawing was individualized, as some 
jurisdictions required proof of vaccination when crossing borders for entry 
into non-essential settings like restaurants and movie theatres and for certain 
categories of employment. Worldwide, layers of bordering were imposed not 
only by governments and other public institutions but also by private actors 
and businesses. 

This book is about how international organizations, countries, and sub- 
national governments and institutions conceived of, and managed, borders 
throughout the COVID-19 pandemic, both to understand what happened 
and to prepare for the next pandemic or public health challenge. How can 
we best protect those who are at high risk on both sides of borders? How 
can we manage borders as a public health response to best account for the 
vulnerability of those impacted—vulnerability which may stem either from 
the specific public health precautions taken or from a failure to act? How 
can we ensure the decision to close borders avoid xenophobic, racist, and 
otherwise oppressive calculations and/or effects? How should public health 
actors respond to and communicate the rapidly evolving scientific evidence 
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relating to pandemics, vaccination, medication and precautions, and the need 
for border measures? At the same time, how should they combat the inevita- 
ble spread of misinformation? How can public officials communicate that if 
the disease is uncontrolled, borders may effectively shut on their own accord, 
as people fall to disease and death? And what role does law play in all of this, 
in framing and mediating debates about international law and human rights, 
including the right to health, mobility rights, and more? 

In what follows, we explore these questions. This introduction encom- 
passes Part I, and in Part II, we explore some of the histories of pandemics 
and international border restrictions, with a particular focus on how border 
restrictions were communicated. In Part III, our contributors explore regional 
border restrictions, for example, within the European Union, and restrictions 
imposed within nations, for example, between provinces or borders estab- 
lished by Indigenous groups. Analyzing the disparate effect of border restric- 
tions is the theme of Part IV, as contributors from New Zealand, Australia, 
United States, and Brazil offer insights into their experiences. Migrants and 
refugees are made even more vulnerable if border restrictions are not imple- 
mented with their needs in view. Contributors in Part V explore how, on the 
one hand, essential workers were frequently composed of migrant labour and 
yet, on the other hand, how little effort was made to attenuate the impact 
of border restrictions on these groups and their families. One of the most 
controversial measures of the pandemic was the implementation of vaccine 
mandates and passports. Contributors in Parts VI and VII explore restricting 
individuals’ movements depending on their vaccine status and the balanc- 
ing of civil liberties, like privacy, against public health goals of pandemic 
containment. Borders were also drawn around high-risks sites, and in Part 
VIII, contributors explore the harsh effects of borders drawn around sites like 
long-term care homes, prisons, and institutions for those living with men- 
tal illness. As borders closed around the world, concerns were raised about 
supply lines and access to critical services and care—and our contributors 
explore these issues in Part IX. Finally, in Part X, our contributors return to 
the global level to contemplate what kind of rules should be implemented in 
the future to guide border restrictions as a response to global health threats. 


1.2 Layers of Bordering 


Throughout this book and, indeed, embedded in this book’s very structure 
is the idea of how border restraints, in response to COVID-19, have been 
layered, from the international to the national, to the sub-national, and right 
down to restrictions impacting an individual depending on their vaccine status. 

At the international level, the first layer of bordering came in the global 
response in the first few critical months of the pandemic. The response was 
heterogeneous, with a group of countries moving swiftly to impose strong 
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border restrictions, in defiance of the World Health Organization recommen- 
dations at the time, and other countries moving more slowly, if at all. 

Singapore, for example, moved quickly—first closing to individuals with a 
recent travel history to Hubei province, and, soon after, to travelers through 
all of mainland China on 31 January 2020.! New Zealand closed its bor- 
der to non-citizens from mainland China and non-citizens who had traveled 
through mainland China on 3 February 2020, four days after the WHO’s 
declaration of a global health emergency.” Israel suspended all flights from 
China on 30 January 2020, extending the ban to Thailand, Hong Kong, 
Macau, and Singapore on 17 February.* A mandatory 14-day quarantine 
for all travelers was imposed on 9 March 2020.4 In contrast, Canada was 
much slower to implement border closures and resisted a border closure 
targeting travelers from China for the first two months of the pandemic 
and then, finally, implemented a partial closure (non-US travelers) on non- 
essential travel on 16 March 2020; non-essential travel from the US was 
barred 5 days later.’ Germany closed its borders with select neighbouring 
countries (Austria, Switzerland, France, Luxembourg, and Denmark) on 16 
March 2020 and imposed a 14-day quarantine requirement on all visitors 
on 9 April 2020.° The UK did not impose border closures at all, instead 
requiring that all passengers entering the country complete a locator form 
and self-isolate for 14 days.” Sweden did not close its border; its leading state 
epidemiologist at the time, Anders Tegnell, dismissed the idea as “ridiculous” 
in an interview with Nature.’ 

Border restrictions have been one of the most highly contested aspects of 
the COVID-19 pandemic management, and debate persists as to whether 
those countries that moved quickly at the beginning of the pandemic and 
tightly managed their borders got it “right”. We address this question in 
Part IV of this book, exploring and contrasting different border management 
approaches in Canada with those of New Zealand, Australia, Brazil, and the 
US. As we see, the answer to this question is a relative and contextual one; 
the benefit of a border closure depends, for instance, on the risk gradient 
between it and other countries. Canada, with its deeply integrated supply 
lines with the US, would have found any hard border closure extremely dif- 
ficult to sustain, even though the risk of contagion from the US, where fewer 
precautionary measures were implemented, was significant. New Zealand, 
by comparison, with most travelers arriving by air, was able to maintain tight 
control until vaccines were available, saving many lives as a result. Relatedly, 
debate is ongoing as to the extent to which the World Health Organization’s 
International Health Regulations (IHR) (2005) should be revised, given how 
many countries acted unilaterally and, at times, arbitrarily to restrict their 
borders to stop the spread of COVID-19. 

An important question here is whether there should be one rule for all or 
whether there should be an opportunity for countries, taking the measures 
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of their own capacities and relative risks, to close borders in response to a 
public health threat. And if countries are permitted to take individualized 
assessment and actions, how can we ensure international human rights and 
humanitarian norms are consistently interpreted and sufficiently taken into 
account in each country’s border management? If border controls are used 
as a political tool to keep out “foreign viruses” and systematically discrimi- 
nate against those from racialized countries, then they cannot be tolerated. 
Throughout this book we wrestle with these questions. Part II sets the con- 
text for our discussions by examining the history of border management and 
communication thereof. 

Moving from the international level to borders within regions and states, 
there were contests and challenges as to whether economic regions or sub- 
national units could close their borders to others. As we explore in greater 
detail in Part III, Canada’s smaller eastern provinces restricted travel across 
their borders, which, combined with other measures, appeared a significant 
factor in reducing their death rates from COVID-19. For limited periods 
of time, there were even travel restrictions between two of Canada’s largest 
provinces, Ontario and Quebec. Some questioned not only the practical reali- 
ties but also the very constitutional permissibility of these kinds of provincial 
border restrictions. Nonetheless, as Professor Wilson explores in her chapter, 
a constitutional challenge arguing infringement of mobility rights in response 
to Newfoundland and Labrador’s border restrictions was unsuccessful, with 
the ruling emphasizing the importance of the precautionary principle, where 
the evidence is not complete but the risk to population health is very sig- 
nificant if action is not taken.” Both within federations such as Canada and 
regional organizations such as the European Union as discussed by Profes- 
sor Hervey and her colleagues, concerns about public health are juxtaposed 
against individual claims to “freedom” and mobility—whether for work or 
personal reasons. Within countries, Indigenous groups took actions to restrict 
mobility to and from their lands. These measures are analyzed by Professors 
Thériault, Ottawa, and Robert, reflecting on how colonization has rendered 
Indigenous peoples more vulnerable both to the ravages of coronavirus itself 
as well as to the harms flowing from border controls. 

At the local level, we saw hard borderlines drawn around sites of extreme 
risk. For example, Canadian provinces and many other jurisdictions put in 
place tight entry requirements around long-term care homes, prisons, and 
mental health institutions. We discuss the impacts of these border measures 
in Part VIII, with expert contributors from different disciplines underscor- 
ing the extraordinary suffering inflicted upon the residents of long-term care 
homes, prisons, and psychiatric institutions, as well as on homeless people. 
What can we learn from these experiences so that, going forward, public 
health restrictions do not cause unnecessary harms? How can we ascertain 
that such restrictions are truly motivated by public health imperatives rather 
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than based on stereotypes and prejudices against marginalized groups and 
individuals? And how can we ensure that these measures are calibrated to 
respect the dignity and needs of those most impacted? And yet, at the same 
time, how can we ensure that individuals residing in these congregate institu- 
tions are protected from the virus itself? What seems needed is both an assess- 
ment of the relative effectiveness of the proposed measures in combating the 
virus and careful calibration of these measures’ implementation so that as 
much as possible, the dignity and autonomy of residents are respected. How- 
ever, we must also be clearheaded that should a novel airborne asymptomatic 
transmission (as in the case of COVID-19) were to go unchecked within 
congregate facilities, then much greater harms to human rights can occur 
through suffering and death. 

Finally, we have also seen borders (in a sense) drawn around individual 
people. Once COVID-19 vaccines became available, many governments 
implemented border restrictions requiring proof of vaccination. This was 
done primarily to prevent transmission but also more indirectly to promote 
vaccine uptake so as to prevent healthcare system overload. Canada’s federal 
government put in place requirements of proof of vaccination when flying 
(whether internationally or domestically) or traveling by train, as well as at 
all federal workplaces.!° Canadian provincial governments, and other juris- 
dictions worldwide, imposed vaccination requirements on people working in 
long-term care settings and demanded proof of vaccination for entering into 
non-essential settings (e.g., restaurants, bars, etc.).!! Many private and non- 
governmental sectors too—large banks, universities, and so on—required 
proof of vaccination from employees and visitors. Although implemented 
to protect those who could not be vaccinated and to spur the hesitant to 
vaccinate, vaccine mandates and passports in a sense were viewed by some 
to draw borders around an individual depending on their vaccination status 
and, as a result, were deeply controversial. In Parts VI and VII of this book, 
our expert contributors explore the human rights claims made in the context 
of vaccine passports and mandates, including those relating to freedom of 
religion and conscience and privacy rights. In doing so, they unpeel layers 
of issues relating to the changing evidence (precipitated by vaccine evolution 
and efficacy, as well as the changing nature of the virus), the spread of misin- 
formation, and changing trust levels in governments and public health actors. 


1.3 Vulnerabilities on All Sides 


As we debate issues of how to manage borders throughout a pandemic 
(between countries, within regions or countries, around specific institutions, 
and around individuals), it behooves us to acknowledge the extreme vulner- 
ability on both sides of the trade-offs to be made. Without a doubt, a major- 
ity of those who have suffered and died throughout the pandemic have been 
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those from vulnerable populations. Yet on the other hand, efforts to manage 
the spread of the disease, such as through border management, can dispro- 
portionately burden those who have been made vulnerable through struc- 
tural inequities resulting from racial and other forms of discrimination. How 
is the right balance to be struck, acknowledging, too, the economic and other 
imperatives that may dissuade governments from implementing public health 
measures? To underscore the latter point, some governments may be reluc- 
tant to take protective measures such as border closures not because they are 
concerned about the impact of precautions on marginalized communities but 
rather for fear of the short-term economic impact of those measures. 

Border decision-making is frequently politicized, and politics can trump 
public health. Border management to protect against public health harms 
may be eschewed by governments who want to keep open important supply 
lines and travel routes and may be relatively unconcerned about the resulting 
death/morbidity, particularly if borne by marginalized groups and individu- 
als. In other words, some governments may not want to take measures to 
protect public health such as border management because they are prior- 
itizing economic and trade issues over public health. For example, Canada 
delayed implementing measures to manage its border with the US, a choice 
that would not seem supported by the relative risk profiles of the US com- 
pared to some other countries subjected to the restrictions, which had very 
low rates of COVID-19. 

An unwanted flavour of politicization is when border measures are imple- 
mented in racist or xenophobic ways. One manifestation of this sort sees bor- 
der restrictions used to penalize lesser-resourced countries, causing them to 
be isolated from the medicines, personnel, and supply lines they depend on. 
Upon detection of the Omicron variant in South Africa, the country moved 
rapidly to inform the World Health Organization and the global community 
of this latest threat. In response, several countries, including the US, Canada, 
the UK, and the EU—who had all been slow to initiate travel restrictions at 
the onset of the pandemic—immediately announced travel bans from South 
Africa and other southern African nations.!5 Clearly, any new attempt at 
revising the IHR must insist that states are evenhanded in their responses, 
applying the same severity of measures based on risk and not based on geo- 
political importance or racism. 

Likewise, any guidelines on the use of border management as a public 
health measure must recognize the disproportionate impact of these meas- 
ures on migrants, refugees, and medical travelers, so as to better reconcile 
public health objectives with the interests of people whose security and well- 
being depend on international mobility. Canada, notwithstanding its initial 
stance to the contrary, closed its borders to virtually all asylum seekers for 
over 18 months in response to the COVID-19 pandemic. All the while, other 
migrants, including seasonal agricultural workers from Mexico and the 
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Caribbean, were permitted to enter the country. No reasons were ever given 
for why asylum seekers warranted a more stringent treatment.'* Arguably, 
asylum seekers’ need to find safety in another country should have supported 
their exemption from border restrictions. At the same time, COVID-19 out- 
breaks were frequently reported from Canadian farms and factories that 
employed a large number of migrant workers and warehoused them in often 
overcrowded quarters.'* This raises concerns about whether enough has been 
done by the government to protect the health of those migrants whom it has 
chosen to admit despite public health-motivated border closures. 

How can we develop global rules to ensure that public health drives deci- 
sion-making, as opposed to racism and xenophobia, and how can we ensure 
that countries and people adversely impacted by travel restrictions, including 
migrants and refugees, are protected from harsh consequences? In Part V of 
this book, immigration experts grapple with this question and, using Canada 
as a case study, consider the possible tension between pandemic-related bor- 
der measures and international migration. In Part IX, leading scholars and 
practitioners debate a range of access to care issues that result from bor- 
der restrictions, including cross-border access to reproductive and maternal 
health services, humanitarian assistance, and access to vaccines. Meanwhile, 
in Part X, leading global health experts attempt to map a way forward by 
discussing potential reforms in global health law, including reforms to the 
THR, and strategies for shoring up much needed human resource capacity in 
the global health law sector. Professor Fisman, a well-known Canadian infec- 
tious disease specialist, discusses the kind of evidence that decision-makers 
should weigh in, considering when and how to manage borders, focusing on 
risk gradients which must factor in not only the impact of controls on the 
introduction of pathogens but also the in-country measures taken to reduce 
spread. This is a critical point and yet may be difficult to assess at the outset 
of a pandemic when the mode(s) of transmission may not be fully understood 
still. This raises the question of whether countries should be entitled to rely 
on the precautionary principle, which animates much of public health, in 
making border closure decisions. The precautionary principle stands for the 
principle that where the risks to the population are potentially high, protec- 
tive actions can be taken even in the absence of scientific certainty. The IHR 
presently requires nation states to provide evidence justifying the need for 
border closure, arguably negating the possibility of relying on the precaution- 
ary principle to justify a border closure. 


1.4 Evidence 


A theme that our contributors will wrestle with throughout the volume is 
the question of evidence: what evidence counts and what quality of evidence 
should be relied upon when placing restrictions on borders. 
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The precautionary principle, so critical to public health, highlights that in 
the early days of a public health threat, decision-makers are called upon to 
make decisions with often scant scientific evidence. Early in the pandemic, 
there was some disagreement about the seriousness of the disease, with some 
scientists predicting a much lower global infection fatality rate (IFR, the frac- 
tion of cases who will die of the disease) than was being observed and, there- 
fore, arguing for a slowing of mitigation efforts, travel restrictions prime 
among them. Should countries, regions, or areas that are able to implement 
effective border controls as a mitigation measure be prevented by interna- 
tional law from protecting their population because the science supporting 
border closures is not definitive? 

Fueling this tension was disagreement on the quality of evidence needed 
to trigger these decisions. The tenets of evidence-based medicine demanded 
that only the highest quality of clinical evidence, randomized controlled tri- 
als, should dictate decision-making, and yet it is not clear that this kind of 
evidence is ever feasible when considering issues like vaccine mandates, social 
restrictions, institutional closures, and mandatory masking. Many leaned on 
the precautionary principle to allow a lower standard of evidence, such as 
that gleaned from laboratory studies, mathematical models, and ecological 
studies, to trigger public health action and avoid possible mass suffering and 
deaths. Going forward, how should decision-makers (and the jurists review- 
ing their decisions) approach questions of the evidence required to trigger 
border restrictions and reopenings? What role should predictive modelling 
play in informing decision-makers regarding borders restrictions? 


1.5 Our Goal 


In what follows, we explore how the COVID-19 pandemic has ushered in a 
new and challenging environment in which existing borders drawn around 
people, places, and social structures have hardened and new ones have 
emerged. Whilst effective border management has in some circumstances 
saved many lives and reduced morbidity, it has also too frequently resulted in 
rigid, arbitrary, and inequitable distinctions between “ingroups” and “out- 
groups”. In other words, the brunt of the impact of border drawing too 
frequently seems to have been borne by the most marginalized, reinforcing 
structural inequities and discrimination grounded in age, gender, disability, 
race, and immigration status. 

Reflecting the need for nuanced and thoughtful analysis of the complex 
issues involved in border management, the contributors to this volume span 
multiple disciplines (e.g., constitutional law, ethics, history, human rights, 
public health, global health, immigration, and refugee law). Our contribu- 
tors represent both country-specific and global experts on the changing ways 
that national, sub-national, and even figurative interpersonal borders have 
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been managed in response to the pandemic threat. Going forward, our col- 
lective aim is to determine how public and private actors should best respond 
to pandemic outbreaks with border management responses. Our goal, with 
legal and policy reform, is to save lives, avoid harms, and specifically, reduce 
wherever possible the harmful impacts on those made vulnerable in society. 
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THE ESSENTIAL ART OF 
COMMUNICATION ABOUT 
BALANCE IN BORDER CLOSURES 


Raywat Deonandan 


2.1 The Role of Public Health Communication 


When considering the SARS epidemic of 2003, Suok Kai Chew identified 
transparency in communication as the first best lesson to be applied to future 
pandemics.! The agents of communication include state actors, individual 
researchers, and international bodies like the World Health Organization, 
with an audience that would include all such agents, policymakers, media, 
and the general public. Chew noted that “Infectious diseases such as SARS 
do not respect international borders.” If prompt and accurate cross-border 
sharing of information had been achieved, “history may have taken a differ- 
ent course.”? With the arrival of the COVID-19 pandemic, it behooved us 
to take this lesson to heart, to strengthen our public health communication 
wherewithal as we sought to curtail both the leaking of infection through 
porous international borders and the explosive spread of cases within our 
borders. 

Public health communication, loosely defined, has a history going back 
thousands of years, as individuals have always sought to alert their com- 
munities to impending threats.’ Its contemporary manifestation, though, has 
struggled to find formalized structure. There is no official consensus on the 
specific roles of public health communication during a crisis. But they are 
arguably to alert the public to the nature of the emergency, enumerate steps 
that authorities are taking and that the public should be taking, inform the 
public of key developments during the evolution of the crisis, explain some 
technical points, and lastly, assuage panic. Encouraging behavior change 
can be considered a longer-term goal of public health communication, as 
evidenced by the decades-long antismoking or safe sex campaigns. The 
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effectiveness of such campaigns depends not only on the clarity and accuracy 
of their content but also on the extent to which missives are well received and 
deemed acceptable and convincing by the intended audience. Culture, science 
literacy, numeracy, and ideology are, therefore, necessarily factors gating the 
impact of any information campaign. 

Formal guides or frameworks for proper communication are few. The US 
Centers for Disease Control (CDC) maintains the Crisis and Emergency Risk 
Communication (CERC) manual as a guide for public health professionals 
to reach and engage with stakeholders across society.* The manual suggests 
a six-point framework for this work, including the important qualities of 
accuracy, honesty, and promptness.* While these are indeed crucial virtues, 
they have proven to be insufficient in a new age in which information and 
misinformation can spread faster than the disease itself.* There is an unspo- 
ken assumption in the application of this framework: that the communicator 
is reaching out from a position of trust and authority. That advantage can 
no longer be assumed, as cultural and ideological shifts have eroded public 
confidence in the trustworthiness of state-centred public messaging,’ at least 
for a vocal segment of the population. 

The trust issue is not specific to messaging from state actors. The ability 
of independent voices of authority, such as research scientists, to offer guid- 
ance has also been compromised by the new realities of public life.’ Public 
health communication in many jurisdictions is not centralized. Local health 
authorities vie with national messaging centres, mass broadcast media, and 
now independent social media voices. With such a diversity of voices, confu- 
sion can reign. Confusion is further sown by the addition of false voices, such 
as “bots” on social media, which serve to amplify fringe narratives to give the 
appearance of greater support. 

But such diversity is unavoidable and sometimes even desirable. Evidence 
has long pointed to the tendency of differing communities to seek emergency 
guidance from different authoritative sources. Rural populations turn to local 
authorities first, whereas urban residents turn to broadcast media first.” Some 
ethnic communities respond differentially to information that is tailored to 
their cultural realities or from a known personal source, like a family doctor, 
rather than a governmental figure." 

Trust is unfortunately further challenged by uncertainty, though uncer- 
tainty is a pillar of proper science. Early in the pandemic, there was con- 
siderable variability in opinion around the nature of the threat and how to 
assuage it. The method of transmission was not clear nor was the quality 
of the actual societal challenge. Was COVID a mortal threat to people or 
mostly an existential challenge to healthcare systems? Later, changing guid- 
ance around mask wearing further fueled public confusion." Uncertainty 
bred inconsistency in message content and that in turn fomented distrust 
and created opportunities for counternarratives, such as those of the COVID 
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minimizers, who argued that the disease was no worse than the flu, in terms 
of its lethality and overall threat to society.” 

Yet regardless of controversy around its scale and trajectory, disease trans- 
mission was undeniably happening, people were getting sick, and many were 
dying. Action had to be taken. In the initial pre-vaccine phase of the pan- 
demic, nations who fared best, in terms of limited transmission, morbidity, 
and mortality, had three things in common: their COVID testing infrastruc- 
ture was extensive, their response was fast and decisive, and their national 
borders were closed or monitored to control importation of new cases. The 
ability to manage borders and act decisively was gated by two further phe- 
nomena: a clear understanding of the science of infectious disease dynamics 
and the ability to resist the nefarious spread of misinformation and disinfor- 
mation serving to slow any needed response. 

Those two factors have proven to be drivers of greater distrust and divi- 
sion and continue to hobble public health leaders’ ability to communicate to 
the public information essential for community and self-protection and for 
and understanding and acceptance of why policy decisions were taken. For 
the essential art of public health communication to best inform and guide 
in times of difficult policy choices, such as the decision to restrict border 
crossings, the communication hinderances of innumeracy and disinformation 
must be addressed. 


2.2 Did Border Closures Work? 


A common objective of science communication is to find and distill the appro- 
priate evidence around the issue at hand. But evidence concerning the effec- 
tiveness of closures to slow the spread of COVID-19 is variable. Among 24 
countries notable for having delayed the introduction of the disease within 
their populations, having had border closures and travel restrictions are a 
common factor,” suggesting that it was an important policy choice in the 
early phase of the pandemic. Examined African countries, though, showed 
minimal impact of borders closures on COVID incidence.“ Similarly, analy- 
ses of countries already seeded with disease found no statistical difference 
in growth rate between those with strong closure policies and those with 
weaker ones.'* And a more rigorous analysis of time-series data found “no 
evidence in favor of international border closures.” 16 

However, a meta-analysis of border closures within China early in the 
pandemic found that travel restrictions slowed the spread of the disease 
considerably but only in its initial phase. Similarly, the ban on travel out 
of Wuhan prevented nearly 80% infections from spreading to countries 
outside China in the weeks after it was imposed.'” Further complicating 
this seemingly simple question is a modelling study showing that restric- 
tions on international movement reduced exportation of cases globally by 
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10% within the first month, though the effect diminished in subsequent 
months.!* 

Depending on how the studies are parsed and used, border closures could 
be expressed to the public and decision-makers as justified or not. An impor- 
tant nuance to these data is that any advantage in closures is thought to be 
temporary and, in the case of the Chinese studies, might be more in line with 
the prevention of outward exportation of infection rather than of importa- 
tion of foreign infection. The challenge in communicating the rationale of 
border management then becomes twofold: the public's ability to accept and 
digest nuanced scientific uncertainty, including whether a 10% reduction in 
case exportation is significant; and the possibility that a policy that some 
controversially expected to be hurtful’? might have limited utility domesti- 
cally but still reduce caseload globally. As noted earlier, it seems the first bar- 
rier to effective public communication in the COVID-19 pandemic is simple 
innumeracy. 


2.3 The Innumeracy Pandemic 


2.3.1 The Lesson of Exponential Growth 


Innumeracy, a discomfort or unfamiliarity with mathematics among the base 
population, is a persistent challenge to medical communication” and contin- 
ues to be unaddressed as a public policy priority in the long term. And in the 
near term, communication strategies fail to account for its insidious effects. 
The result is a population unable to emotionally or intellectually grasp the 
urgency of action or the scale of the threat. In the context of a pandemic, 
expressing the magnitude and speed of case growth is a communication pri- 
ority, as well as the distinction and relationship between small and large 
numbers. 

Physicist Albert Allen Bartlett once wrote that “the greatest shortcoming 
of the human race is our inability to understand the exponential function.” 
In April of 2021, when asked on a CBC radio show?! why the province had 
waited so long before enacting the COVID-19 restrictions for which medical 
experts had been pleading, Ontario Solicitor General Sylvia Jones replied, 
“We wanted to make sure that the modelling was actually showing up in 
our hospitals.” This was a curious answer that possibly explained the slow 
government responses to the pandemic to that point. Ms. Jones’s inability to 
understand the explosive nature of exponential growth prevented her from 
realizing that action must be taken before the modelling numbers manifest as 
measurable cases. 

German statisticians suggested that “people mistakenly perceive the coro- 
navirus to grow in a linear manner, underestimating its actual potential for 
exponential growth.” The authors go on to say that this cognitive failure 
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“influences political opinions about matters of life and death.” Indeed, 
exponential growth comes in two phases. As labelled by author Richard 
Baldwin, the first is the “imperceptible progress” phase and the second is 
“explosive progress.” In the first phase, growth is acknowledged but easily 
dismissed. But in the second phase, we are overwhelmed by growth and act 
surprised that it is happening at all.” Failure to consider the implications of 
exponential growth leads to failure in prompt response and an inability to 
mitigate the importation of infection from outside national borders. 

The lesson of exponential growth as it pertains to public health is this: 
When we know it is happening, when we are still in the “imperceptible pro- 
gress” phase, we must act decisively. If we wait until the “explosive pro- 
gress” phase, we risk not having the resources to mount a sufficient response. 
As noted, evidence suggests that border closures are most effective early in 
the outbreak and lose their utility later, likely due in large part to this essen- 
tial property of exponential growth, the need to enact the policy in this early 
“imperceptible progress” phase of incidence growth. 


2.3.2 Individual versus Population Risk 


Similar to the cognitive misfiring that prevents deep appreciation for exponen- 
tial growth, a failure to distinguish between individual risk and population 
risk is a recurring frustration in pandemic communication, often underlining 
a key difference between public health and clinical medicine. The latter is 
focused on the treatment of individual patients, while the former manages 
impacts upon communities and populations. Not understanding this differ- 
ence, news media continuously asked professionals from one group to offer 
public pandemic guidance on the matters of the other group, further adding 
to the disarray and confusing nature of public messaging. 

Overlain atop this disarray is the improper application of the tenets of 
evidence-based medicine (EBM), which is a set of practices and philosophies 
for guiding clinical medicine. EBM has been transformative in ensuring that 
the highest quality of evidence is used to inform clinical care of a patient. It 
holds the randomized clinical trial (RCT) and systematic reviews of RCTs as 
the highest forms of evidence. Often, the absence of RCT evidence is used by 
EBM adherents to discount therapies and interventions that show promise 
in the laboratory. The adoption of mask wearing as a pandemic mitigating 
strategy, for example, continues to be challenged by those demanding the 
high bar of RCT evidence of its effectiveness. 

But EBM is not the appropriate paradigm for decision-making in the con- 
text of either public health or a public health emergency. There are no RCTs 
to determine whether seatbelts are efficacious, for example, or indeed to 
determine whether cigarette smoking causes lung cancer. Yet effective public 
health policy was enacted with respect to those issues without the need for 
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the highest pinnacle of EBM evidence. Laboratory and observational evi- 
dence have proven more than sufficient to inform those policies. 

Similarly, there have been no RCTs to prove the effectiveness of soldiers’ 
gas masks in battle conditions or that of parachutes for those plummeting 
from airplanes. Laboratory studies of each have repeatedly been deemed to 
offer adequate evidence of high utility. Endless further examples abound of 
population-level policies and procedures having been enacted without the 
need for RCTs, yet calls for the application of EBM-style evidence seems dis- 
proportionately loud in the context of the COVID-19 pandemic. 

Even if one wished to apply EBM standards to a public health emergency 
like a pandemic, the demands for action and policy decision-making are too 
urgent to wait for the slow and deliberate process of EBM evidence col- 
lection. As one group of authors observed, “While RCTs are important, 
exclusion of other study designs and evidence sources has been particularly 
problematic in a context where rapid decision making is needed in order to 
save lives and protect health.”?* While EBM remains the appropriate evi- 
dence paradigm for individual care and risk, a different evidence hierarchy is 
relevant for population-based risks and health challenges characteristic of a 
public health emergency. 

Technically, risk assessors use the term “population risk” to mean the 
number of deaths caused by some hazard. But “individual risk” is the incre- 
mental probability of death that the hazard imposes on a given person.” The 
ideal of personalized risk assessment is the ultimate goal of much of clinical 
medicine. But the computation of risk is itself by definition a population- 
based measure. The extrapolation of individual risk from measures in a pop- 
ulation is inherently flawed and indeed oxymoronic.?* 

A glaring example of this disconnect is a misunderstanding of the scale of 
the infection fatality ratio (IFR) of COVID-19. The IFR is that fraction of 
all COVID cases who will die from the disease. It is impossible to compute 
IFR directly since it is impossible to know of all cases, as many people never 
get tested and thus never know of their infection status. But most modelling 
studies place the COVID IFR, before the advent of vaccines, at around 1%.’ 
This led to a rallying cry among COVID-minimizers, “Why be afraid of a dis- 
ease with a 99% survival rate?” At the individual level, a 99% survival rate 
seems comfortable. But if millions become infected, then tens of thousands 
die. Tens of thousands more become hospitalized or disabled. The population 
level impact of this seemingly benign number is substantial. 

The individual/population disconnect is evident in the ongoing efforts to 
encourage vaccination. For most healthy people with low probability of a 
bad COVID outcome, the best rationale for seeking vaccination is to add to 
overall population immunity and slow the penetration of the disease into the 
population—in other words, to protect others. 
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However, the messaging has instead focused on individual protection and 
vaccine efficacy against symptomatic disease and worse outcomes. For exam- 
ple, the CDC website offers the following rationale for getting vaccinated 
against COVID-19: “Getting a COVID-19 vaccine is a safer, more reliable way 
to build protection than getting sick with COVID-19. COVID-19 vaccination 
helps protect you by creating an antibody response without you having to 
experience potentially severe illness or post-COVID conditions.”?* Similarly, 
the government of Canada’s social media campaign to encourage booster doses 
states, “By triggering more antibodies and other parts of the immune system, 
a booster dose can improve the immune response and help increase protection 
against infection and sever illness from COVID-19.” Messaging around the 
positive community impacts of vaccination is comparatively very rare. 

Similarly, the risk of infected persons crossing managed borders has been 
consistently presented as a matter of individual impact and consequence. 
Concern for the inconvenience of individual travelers was paramount. The 
justification of border closures as being for the global good rather than the 
national or personal good requires an acceptance of global population risk as 
being as worthy of mitigation as is individual or national risk. This tension 
can be described as antagonism between individual liberty and community 
responsibility, which unavoidably aligns with political ideologies. 


2.4 Fighting the Infodemic 


2.4.1 Merchants of Misinformation 


Ideological divide has proven to be a potent accelerant for many kinds of 
societal distrust, with opinions on the rationality of COVID restrictions fall- 
ing neatly along ideological lines. This in turn allowed malignant actors to 
prise social divisions further apart through the introduction of seductive sci- 
entific untruths. 

In April of 2021, the Canadian Security Intelligence Service (CSIS) tweeted 
that “Disinformation about COVID19 is being spread by threat actors to 
discredit government efforts and diminish confidence in vaccine rollout 
efforts.”°° The suggestion was that organized entities, perhaps foreign pow- 
ers, were working specifically to disrupt Canadian public health communica- 
tion with counternarratives and outright lies. Combined with unorganized 
falsehoods shared by simply misinformed individuals, some have taken to 
calling this phenomenon an “infodemic.”*! The synergy between the directed 
disinformation efforts and the aforementioned barriers to proper communi- 
cation is particularly concerning. For instance, it has been shown that those 
with the least scientific literacy are most susceptible to mis- and disinforma- 
tion, particularly when it comes to vaccine issues.” 
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The specific false claims within the infodemic are too many to list. But 
they include false (and sometimes dangerous) cures and treatments; errone- 
ous origins of the virus; erroneous routes of transmission; incorrect levels of 
risk posed by the disease (almost always underestimating its seriousness); 
nefarious motivations of scientists and public health leaders; and a host of 
false claims about the effectiveness, source, and safety of COVID vaccines. 

It is unclear how the infodemic helped shape border closure policies. Sug- 
gestions that the virus was a Chinese bioweapon might have increased accept- 
ance of closed borders. But more common erroneous insistences on low IFR" 
(meaning that the disease was less lethal than experts claimed), oversensitive 
PCR testing (suggesting that there is no real pandemic but a “casedemic” 
caused by the testing apparatus),** and bad pandemic math (suggesting that 
the pandemic was already over, just weeks after it was declared)* served to 
hinder acceptance of all COVID mitigation measures, border closures among 
them. 

In the wake of such forces, public health communicators are compelled to 
become soldiers in an information war. It is no longer sufficient to follow the 
various frameworks that call simply and naively for accuracy and prompt- 
ness. Active combatting of falsehoods is required, given the speed at which 
social media spreads easily digested and seductive lies. Strategies for waging 
this battle are still emerging. But they include regular fact-checking of all 
public claims;** heightening the credibility of communicators by amplifying 
those with recognizable credentials;” disseminating more factual informa- 
tion at scale; and as earlier, continuously reinvesting in both health and 
media literacy.°? 


2.4.2 The Flow of Information across Borders 


A largely unexamined communications phenomenon arising from the clos- 
ing of borders is the extent to which information, not just people, was con- 
strained from flowing freely between jurisdictions. The Suok Kai Chew paper 
originally cited at the beginning of this paper“ stressed that transparency in 
communication is most essential between disparate agents scattered across 
the globe, each seeking to combat a pandemic with the limited tools at hand; 
information is one of those critical tools. In the words of Plasek et al, “Global 
data on disease trajectories and the effectiveness and economic impact of 
different social distancing measures are essential to facilitate effective local 
responses to pandemics.”*! 

Information sharing can be either formal or informal. Some refer to the 
latter as “social remittances,” which are essentially the transfer of ideas, 
practices, and behaviors, a phenomenon well established in migration stud- 
ies. Pandemic restrictions enacted in several countries, such as mask wear- 
ing, social distancing, and eschewing in-person meetings, lead to changes in 
everyday activity that have been referred to as a “new normal” for citizen 
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behavior. But the effect of border closures has been to compel transnational 
families and organizations to reconcile “new normality” in a heterogenous 
and multinational way.” For such groups to best navigate their new reality, 
it’s important to have access to the legal and behavioral expectations of their 
members in foreign domains, as well as to the public health data express- 
ing the status of the epidemic locally. The role of public communications is 
important in this context, packaged in a way that is digestible to an inter- 
national audience, and without overreliance on the jargon or the societal or 
governmental nuances specific to a given jurisdiction. 

More critical to the scientific management of the pandemic is the rapid 
global sharing of surveillance data, laboratory findings, clinical observations, 
and the local vicissitudes of incidence patterns. These types of information 
permit public health leaders, among other things, to brace for the arrival of 
new viral variants, to calibrate performance expectations of diagnostic tests 
and therapeutics, to characterize disease presentation to help with the treat- 
ment of infected patients, and to project the likely course of the local epi- 
demic. The free flow of data is an essential good in times of global emergency 
to enable quicker validation of biotechnological innovations and refinement 
of mitigation strategies. 

Much of this task has been automated, with heavy reliance on open data 
for disease surveillance and aggregator feeds for news reports that can be 
accessed online from anywhere with an Internet connection. But open data, 
while crucial, is insufficient to the task. An actual flesh-and-blood human 
communicator lends context and interpretation to numbers, transforming 
data into information and information into narrative. The roles of a pub- 
lic health communicator in times of global emergency and border restric- 
tion, then, is not only to interpret, assuage, clarify, inform, and reassure but 
also to do so in a manner that allows wide geographical exportation and 
comprehension. 


2.5 Conclusion 


The old frameworks for public health communication are no longer suffi- 
cient. The pandemic has offered new challenges, both external and baked 
into our society. A rehabilitated approach is now needed, one that not only 
meets the traditional public health goals of disease control but also that is 
both hardened against targeted disinformation and catalysed by a renewed 
commitment to addressing public innumeracy and scientific illiteracy and 
that appreciates the global and diverse nature of the audience. 
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THE WOLF AND THE SHEEPFOLD 


Borders, Containment, and Contested 
Discourses of Public Health in the Great 
Influenza Pandemic Era 


Esyllt W. Jones 


The 1918-1919 influenza pandemic in Canada generated heterogeneous 
state and public responses, even as a catastrophic death toll (over 50,000 
Canadians lost) challenged faith in the efficacy of public health measures. 
The influenza pandemic was not the only, nor necessarily, the most impactful 
infectious disease crisis, short- or long-term, in the early history of Canadian 
public health. However, it provides an interesting encapsulation of themes 
that resonate especially clearly in the light of COVID-19, as the public 
response to containment measures has become fractured and politicized. In 
the influenza pandemic’s aftermath, public health critically examined its own 
shortcomings, and diverse state approaches to disease control confronted 
equally diverse popular responses. This paper re-evaluates trust, authority, 
and legitimacy in public health debates and discourses and highlights the 
value for us today of examining discord, resistance, and multiple sites and 
spaces of governance in shaping reactions to disease outbreaks. 

In Canada, as in other constitutionally federal systems, the response to 
pandemic influenza was decentralized and variable. In the fight against a 
highly communicable virus, and in the context of war, containment at the 
borders of the nation was never seriously attempted. Regional- and local- 
level tensions emerged over governance, the exercise of legitimate author- 
ity, and public trust in other forms of containment. In the post-pandemic 
era, public health searched for a new paradigm. Institutional frameworks 
for international health cooperation were bolstered. Canada created its 
first national department of public health. The pandemic strengthened a 
shift in disease containment from compulsion to cooperation (at least, in 
the Western metropole). Given the failures of medicine and public health 
in 1918-1920, however, many questioned the assumption that expertise 
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and science alone could provide solutions to infectious disease and health 
inequality. 


3.1 Borders, Compulsion, and Containment: Brief Histories 


Robert Koch’s discovery of the cholera bacillus in 1884 bolstered the conta- 
gionist view of disease over earlier environmental and sanitationist traditions 
and encouraged individual vector containment rather than social solutions to 
disease prevalence. Public health placed a growing emphasis upon quaran- 
tine, isolation, and disinfection.! Compulsory measures were enacted, espe- 
cially in colonial settings, where racialized bodies were perceived as incapable 
of self-governance and subordinated to colonial rule.? In the North American 
context, critical analyses of containment through immigrant medical screen- 
ing have demonstrated how public health discourse and practice at the turn 
of the 20th century were socially and politically contingent, were interwoven 
with histories of capitalism and colonialism, and theories of racial differ- 
ence. For example, Amy Fairchild’s Science at the Borders explores the rela- 
tionship between the labour needs of capitalism, racism, and nativism and 
attempts to define the most dangerous infectious diseases entering the US 
as brought by “dirty” and “ignorant” newcomers.’ Prevailing public health 
discourses depicted health threats as external, not internal, despite evidence 
that internal social and economic inequality were wreaking havoc on the 
health and wellness of millions. In Canada, Isabelle Wallace’s work on the 
public health debate about involuntary screening of South Asian migrants for 
hookworm (not a deadly disease or at all common in Canada) has clarified 
the role of public health in the infamous case of the Komagata Maru and 
Canada’s attempts to keep South Asian migrants from entering the country.* 
Until the First World War (after which immigration policies explicitly low- 
ered the overall numbers of newcomers admitted to Canada and the US), 
health inspection at the borders was designed to prevent those perceived as 
diseased and physically or mentally disabled migrants from compromising 
the vitality of the nation—even while inspection legitimized the mass migra- 
tion necessary to fuel the demand for cheap labour and white settlement. 
Public health was less focused on surveilling or controlling the movement of 
specific infectious diseases. 

Thus, historians of disease and global public health for the past two dec- 
ades have been fruitfully engaged in exploring the intersection between pub- 
lic health policies and practices, borders and migrant inclusion/exclusion, 
racialized and class-based disease containment regimes, and how each of 
these acted in service of “the nation.” Indeed, we now understand that the 
history of the modern nation state and the history of public health regimes 
are inseparable, in a variety of contexts. For example, in works like Imperial 
Hygiene: A Critical History of Colonialism, Nationalism and Public Health, 
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published almost two decades ago, historian Alison Bashford asserted that 
“lines of hygiene were boundaries of rule . . . the whole mission of public 
health was that it formed an important part of the larger modern projects of 
nation, of race, and of colonization.”* A critical perspective on the integral 
relationship between nation-building, territoriality, racial and ethnic inequal- 
ity, and public health has shaped a generation of innovative scholarship in 
the history of disease outbreaks. 

At the same time, the strength of modern state apparati, “at home” and 
in the colonies, made preventive campaigns of quarantine, isolation, and dis- 
infection increasingly practicable at the local level. In the context of imperial 
rivalries deploying health and bodily politics in the struggle for territory and 
legitimacy, compulsion was frequent, as a number of scholars have noted.€ 
Compulsory measures did frequently encounter resistance and criticism. 
Over time, popular opposition was a central factor in a shift towards a more 
voluntary approach, along with the general ineffectiveness of mandatory 
measures such as mandatory isolation and segregation of the exposed and 
infected. Approaches to smallpox prevention is one example. Within liberal 
democratic states, notions of bodily autonomy and the primacy of parental 
authority informed well-organized opposition to compulsory smallpox vac- 
cination across class lines.” 

By the time of the influenza pandemic, compulsory measures were viewed 
by many health officials as double-edged swords, and public health officials 
were aware that containment policies might become fraught. In countries 
with decentralized health systems like Canada, the work of resolving these 
tensions and gaining public support during the pandemic was done almost 
exclusively at the provincial and municipal government levels. 


3.2 The Influenza Pandemic in Canada 


As Mark Humphries has demonstrated, the failure of Canada’s national bor- 
der and quarantine system to contain the influenza pandemic was inseparable 
from the war effort.* Local health officers were frequently highly critical of 
military decision-making and failure to adequately quarantine those exposed 
to influenza.? Both the spring and fall 1918 waves of influenza moved from 
the US into Canada via soldiers” movements. Soldiers were not the only 
vectors—civilian travel also played a role—but military mobilization was key 
to the virus's spread within Canada's borders as well. In fall of 1918, influ- 
enza was spread across the country, not by soldiers “coming home” from 
the European theatre but by troops moving from east to west across Canada 
as members of the Canadian Siberian Expeditionary Force (CSEF). During 
the pandemic, the CSEF was deployed to Vladivostok to reinforce the Allied 
presence in Russia and strengthen forces opposed to the Bolshevik Revolu- 
tion. Infected soldiers who were part of this mobilization were left at military 
bases across the country and became key vectors for the spread of the disease. 
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With a permeable border and a lethal variant of the influenza virus spread- 
ing across the country in fall 1918, provincial public health legislation ena- 
bled local health boards to take interventionist disease control measures that 
restricted human interaction, such as placarding, quarantine, and isolation 
measures and the closure of public spaces and schools. However, critical deci- 
sions about which measures to deploy and when, and how to enforce them, 
while facilitated by provincial law, were made at the municipal level. Unsur- 
prisingly, local responses were varied and lacking in consensus. 

In Winnipeg health officials initially opted against compulsory isolation in 
hospital or placarding infected homes—measures that were within their pro- 
vincial mandate and had been used in past outbreaks. During the first month 
of the pandemic, the mandatory reporting of cases formed the backbone of 
their response to the disease. Winnipeg’s chief medical officer, Alexander 
Douglas, had little faith in placarding infected households (that is, placing 
signs on the doors of infected households and requiring all the inhabitants 
to isolate by law). Instead, those infected and their contacts were asked to 
respect a voluntary period of isolation. City officials sought to foster coop- 
eration and encouraged the public to seek treatment.'° 

They were cautious about public health measures that might discourage 
the infected from notifying health authorities or seeking treatment. W.J.T. 
Watt, Chief Inspector of Communicable Diseases, argued that the placarding 
of houses, which was unpopular with the public, would tend to make people 
less willing to report their illnesses to authorities.!! This might mean public 
health would lack accurate information about the location and numbers of 
cases and ultimately further spread the disease rather than contain it. Public 
trust was seen as a priority. The health department employed education, rather 
than compulsion. On 19 October, they announced measures focused upon the 
working-class newcomer residents of the north end. Douglas announced: 


Means [are being] taken to educate the foreign residents of that district as 
to the grave danger of delay in combating the disease. Literature, printed 
in Yiddish and Ruthenian, giving warning and advise [sic] will be distrib- 
uted North of the CPR tracks today.” 


The health department also worked with immigrant organizations to estab- 
lish volunteer nursing and relief organizations specific to their communities. 

Soon, however, conflict emerged between Winnipeg and the province over 
more stringent measures to limit public interaction. The provincial medical 
officer, Dr. M. Stuart Fraser, preferred more restrictive measures and punish- 
ment for those failing to follow public health orders. In opposition to Winni- 
peg’s health officers, on 30 October 1918, Fraser called for strict mandatory 
quarantine of everyone infected with influenza. Health authorities saw the 
placarding of all infected houses as impracticable, but on 1 November, a full 
placarding initiative was announced by city health authorities." 
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Douglas’s moderate stance on mandatory containment measures was 
overcome at the pandemic’s peak. Despite public proclamations, however, 
strict quarantine was never effectively enforced. The health department was 
short-staffed, as health inspectors and police officers were themselves severely 
affected by influenza. Health department data suggest that approximately 
4,000 homes were officially quarantined and placarded in 1918; far fewer 
were inspected to ensure compliance. There were 13,059 cases of influenza 
reported to the health department; the total number of cases was far in excess 
of that figure and dwarfed the number of quarantines issued or enforced." 

In Ontario, the local-provincial dynamic was reversed. The chief provin- 
cial health officer, John W.S. McCullough, focused on educating local pub- 
lic health officers, physicians, and the public. He advised against measures 
such as closures of schools, churches, and meeting places. But the provin- 
cial board of health had no legal right to determine local municipal public 
health measures, only to advise. Public health officials in some Ontario cities 
(including London and Windsor) enacted public closures despite the prov- 
ince’s recommendations. 

In British Columbia, the closure of schools and meeting places was referred 
to as “town closure.” As with quarantine measures in Winnipeg and Ontario, 
provincial and local authorities in BC were not always in agreement and 
vied for authority and public support. Vancouver’s health officer, Frederick 
Underhill, viewed public closures as ineffective and hoped to avoid manda- 
tory measures in favour of sanitary preventive measures and public educa- 
tion. By contrast, 16 surrounding municipalities applied to the province for 
town closures. Some of these municipal leaders viewed Vancouver as a dis- 
ease reservoir and its health officer as too lax and requested that the province 
impose a town closure on Vancouver. Victoria also requested that it be quar- 
antined from the mainland if the outbreak in Vancouver was not controlled. 
As the pandemic intensified, public and political opinion shifted in favour of 
greater intervention. Ultimately, like Douglas on the issue of quarantine in 
Winnipeg, Underhill was forced to compromise and close schools and places 
of public assembly in Vancouver, for a time.!* 

Events in Saskatchewan illustrate another layer of response—locally- 
initiated cordons sanitaires. Forty-five towns informed the Canadian Pacific 
Railway that they would not be allowed to drop off goods or people. Accord- 
ing to Maureen Lux, in railway line communities, residents congregated on 
station platforms to stop anyone from disembarking. At Lloydminster and 
North Battleford, armed guards patrolled roads in and out of the commu- 
nity. To assert its decision-making authority, the province argued that these 
local measures were illegal and not in keeping with public health expertise.” 
Humphries has referred to these efforts as “vigilante.” 18 

In the pandemic context, however, individual and community assertions of 
authority, sometimes outside of health policy and law, were not infrequent. 
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At times, more intervention was demanded of public health, involving addi- 
tional limits on human interaction and movement, whether in the form of 
quarantining the exposed, isolating the sick, closing all but essential public 
spaces, or closing off entire towns from “outsiders.” By the pandemic’s worst 
weeks in late fall 1918, calls for stringent measures became more dominant. 
At the same time, some members of the public ignored education and advice 
to limit contacts and avoid crowds. And not all mandatory measures were 
supported. In Alberta, where the wearing of masks was compulsory, mask- 
ing was ridiculed and resisted. Public health decision-makers had to balance 
these competing viewpoints and interests and challenges to their judgment 
and authority. 


3.3 Reckoning, Reform 


These examples illustrate the extent to which spatial boundaries and com- 
pulsory containment measures were contested concepts during the pan- 
demic—although not necessarily in the ways we might expect in light of the 
COVID-19 experience. Influenza’s aftermath contributed to changes in pub- 
lic health but not necessarily to unified opinion. The most obvious impact 
the influenza pandemic had on federal policy was the creation in 1919 of 
the country's first national Department of Health. The federal government 
had faced public criticism over its failure to contain influenza at the border 
or to coordinate preventive efforts across the country; even under wartime 
censorship, leading newspapers held the government to account. Reformers 
had called for a greater national role and coordination for years, but the pan- 
demic proved the catalyst to its creation. Some spoke of the new department 
as essential for national security or, as did Peter Bryce, as a reflection of a 
trade-off between individual freedoms surrendered and “sanctions” in order 
to protect “community and nation, and for mankind.”*? 

By contrast, for some the pandemic illustrated deeper flaws in notions of 
health, nation, and borders. Social gospeller Newton Rowell, addressing a 
gathering to celebrate the centenary of the Methodist Church in Canada, 
argued: 


we may think in lines of nationality; we may try to build up walls between 
one nation or people and another; but . . . humanity is essentially one and 
[that] which affects any for weal or woe, affects all.?% 


This social reformist perspective was echoed by voices beyond Canada, in 
multiple nations. At the first postwar meeting of the permanent committee 
of the Office international d’hygiene publique in June 1919, its president, 
Santoliquido, referred to the five years since the last session as having seemed 
more like five centuries. Norman Howard-Jones, an early historian of the 
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organization, noted that Santoliquido called for “a complete change of ori- 
entation in international health affairs . . . the idea of erecting barriers against 
contagion was invalid, and the ‘quarantine concept’ was an obsolete scien- 
tific superstition.”?! As the British Ministry of Health commented in 1921 
regarding influenza, “there is no question of shutting the wolf out of the 
sheepfold.”2 

Public health and medicine in Canada did its own soul-searching, in which 
a sense of failure was palpable. In his article specifically addressing the role of 
quarantine, Edmonton's medical officer of health, Dr. T.H. Whitelaw, spoke 
of “the apparent futility of practically all measures of prevention, some of 
which were, at the outset, acclaimed with great assurance by members of 
our profession.”2 Alberta’s compulsory mask order, which lasted almost a 
month, had no apparent impact upon the increasing number of flu cases: as 
Whitelaw noted, “public confidence in it as a prevention soon gave place to 
ridicule.”** Similarly, the citizens of Edmonton viewed quarantine and the 
placard with suspicion and scepticism or as “an injustice,” in part because 
there was no laboratory diagnosis of influenza. Some suspected their neigh- 
bours of concealing cases from the authorities and “charges of discrimination 
were frequently made against the officials of the health department.”* John 
McCullough, Chief Officer of the Ontario Provincial Board of Health, voiced 
similar concerns. 


The matter of placarding, and quarantining for this effection [sic] is 
regarded ... as being impracticable . . . Many people with colds would be 
improperly quarantined, and in short the operation of the law would, as it 
has been in many of the States to the south of us, be a dead letter.” 


3.4 Conclusion 


Whether and in what ways the 1918-1919 influenza pandemic shaped pub- 
lic health and disease containment approaches is an underdeveloped theme 
in regional, national, and global studies of public health in the 20th cen- 
tury. In some ways, this is hardly surprising since the pandemic was largely 
absent from 20th-century histories until studies slowly began to emerge in 
the 1970s. The question of remembrance and forgetting is now integral to 
influenza history.” While it is difficult to imagine why a pandemic with mas- 
sive mortality virtually worldwide seemed to leave so few concrete traces, we 
know that lost histories are possible. In part, gaps and silences are the prod- 
uct of historians’ own preoccupations, as much as broader social and cultural 
amnesia. Nonetheless, the influenza pandemic should be better integrated 
into 20th-century public health history. 

At the same time, any examination of public health’s engagement with 
issues of trust and legitimacy today would benefit from closer attention to 
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historical experience, especially local community responses to past disease 
outbreaks. In a COVID-era discussion of the influenza pandemic, Barratt and 
Bashford have called for a fine-grained local approach to Australia’s influ- 
enza history in order to do the following: 


analyse the exercise of authority, as much as law, including the micro- 
authorities claimed by local residents’ groups . . . authority . . . —lawful 
and sometimes lawless—was both devolved and assumed at a finer scale 
than historical scholarship has recognized.?* 


The influenza pandemic illustrates the possibility that popular resistance to 
public health might mean a call for more—not less—intervention. Local com- 
munities in Canada sometimes implemented their own intra-provincial and 
even extra-state control measures, asserting and policing spatial boundaries, 
in an effort to keep the pandemic out of local communities. In other contexts, 
the public resisted compulsory measures, such as mask wearing or quaran- 
tine. When we look beyond elite voices within public health and government, 
multi-valent views and actions emerge, however competing and contradic- 
tory. During and after the influenza pandemic, questions about boundaries 
and containment gave rise to diverse perceptions of what a functioning pub- 
lic health system should accomplish and how; and, they revealed those strug- 
gles over legitimacy and decision-making that characterize all major disease 
outbreaks historically, including COVID-19. Tracing how these views coa- 
lesced (or failed to do so) into wider shifts in policy and discourse remains 
an unfinished task. 
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BORDERING AND THE FALLACY 
OF DISEASE DIRECTIONALITY 


Ebola, SARS-CoV-2 and Africa’s Confidence 
Deficit with Global Public Health 


Chidi Oguamanam 


4.1 Introduction 


Global public health (GPH) evolved along colonial trajectories. And it con- 
tinues to perpetuate a universe of yet-to-be-weaned colonial biases. Those 
range from various forms of discriminations thematized along racialization 
of diseases and poverty, isolation and othering of non-Western peoples,! most 
notably Africans. These trends manifest through kneejerk border measures 
and skewed migration policies, bifurcation of the targets of protection against 
the burdens of infectious disease down the hardlines of power and privilege 
that expose Africa’s vulnerability on each turn. Mindful of its fraught nature, 
the management of Ebola and COVID-19 pandemic has refocused attention 
on the historic fault lines of GPH. The Ebola and COVID-19 experiences 
magnified the primacy of infectious diseases control unevenly in GPH pen- 
dulum against other considerations such as equitable public health services 
delivery and capacitation. The latter is outside the focus of this chapter. 
Ebola and COVID-19 experiences demonstrate that bordering, control or 
regulation of movements in their various details are cardinal tools of GPH 
for disease control. The two pandemic events have also shown that GPH, 
especially in a time of crisis, is a theatre for regulatory free-for-all that victim- 
izes the most vulnerable. This is evident in the discriminatory and reaction- 
ary response to border control, based on often patentably false or contested 
ideas about disease directionality that isolates Africa more than any other 
region. Disease directionality, in this context, refers to the false assumption 
that infectious diseases travel unidirectionally mainly from non-Western 
countries and old colonial outposts to the West, for which the latter is justi- 
fied to isolate the former. This tendency poses a conflict between powerful 
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states bent on fencing off the subaltern othered in cases of infectious disease 
emergencies and global health authorities’ inclination for objective and scien- 
tific approach to disease control. It also casts serious doubt over the supposed 
panoptical reach of GPH. 

This chapter sketches the continuing historic fault lines of GPH at the 
intersection of skewed use of migration policy as a strategy of disease con- 
trol for the protection of imperial and colonial interests. It maps the tran- 
sition from the Eurocentric or colonial phase of GPH to the modern era, 
which is marked by the entry of the WHO. It highlights principles-based 
constitutional approach of GPH through the WHO constitution and THR. 
Focusing on Africa’s experience with Ebola and COVID-19, it examines how 
the handling of these two experiences resulted in no improvement from the 
colonial legacies of GPH. Rather, despite the new principles-based consti- 
tutional approach, Africa’s isolation in the extant GPH order lays bare the 
unequivocal vulnerability of the continent. The chapter concludes on the 
need to give effect to the principles-based constitutional framework of both 
the WHO constitution and THRs for a truly inclusive GPH that moderates 
the role of politics and truly leverages science and the imperative for interna- 
tional solidarity.” 


4.2 Global Public Health, Migration and Disease 
Control: A Historical Sketch 


Arguably dating back to 16th and 17th centuries of European imperial- 
ist expeditions that resulted in founding of colonial outposts in the 18th 
and 19th centuries, GPH is rooted in migration.’ Europe, literally, is the 
major catalyst for the escalation of diseases across borders. Even regarding 
Eurasia—a combination of Europe and Asia—that sits on same tectonic plate 
with no seas demarcating them,* Africa is an uneven recipient of global dis- 
ease transfers. Africa’s complicity in the origin of diseases is mainly a fac- 
tor of its tropical credential as well as its status as part of the Old World. 
Both features are implicated in the Eurasia region. While pathogen exchange 
between Old and New Worlds is uneven,’ Africa is only a fraction of the 
Old World. The continent was and remains a victim of European adventur- 
ism that resulted in the global spread of diseases. European encounter with 
the New World and with colonial Africa, as part of the Old World, was 
pivotal in the escalation of global infections disease transfers.* Yet in the 
GPH dynamic, Africa remains isolated as a continent of affliction and the 
major source of contagion from which the whole world needs to be saved. 
The European imperialist encounter with Indigenous inhabitants of remote 
colonial outposts, including those in Africa, Asia, the Middle East and else- 
where, resulted in radical disruption of populations and demographics not 
only of Indigenous peoples” but also of the ecological order. Colonial settlers 
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were infected by new diseases from their subjects and from the new envi- 
ronment. Perhaps on a disproportionate scale, they also exposed the native 
inhabitants of their new destinations to strange afflictions. In some instances, 
European encounter led to the decimation of entire native tribes.’ For their 
part, European colonizers and, by extension, Europe, also bore the brunt of 
infectious tropical diseases such as malaria. This experience is best captured 
in the metaphoric designation of the Western African region, for example, as 
the “Whiteman’s grave”? due to malaria. 

The colonial experience with infectious diseases encountered in the so- 
called harsh tropical regions of the colonial outposts provided impetus for 
the rise of tropical medicine and the development of germ theory for the 
understanding and prevention of diseases.*% It also spurred attention to spe- 
cific diseases and epidemics, notably cholera, and a population approach to 
epidemiology and public health. These strategies prepared Europe for bet- 
ter engagement and mitigation of human casualty in its colonial quests." 
They were also to safeguard European personnel and agents operating 
through institutional tools of conquest such as its military’? and bureaucratic 
accoutrement entrenched in strange lands in pursuit of trade, proselytizing 
and other spheres of influence. The resulting colonial medical services and 
research were designed as segregationist policies that essentially catered to 
the health of European settlers to shield it from disease-prone others with a 
baseless notion of disease directionality. According to Palilonis, “[t]his was 
at a time of great violence towards native populations and colonial medical 
officials implemented sometimes draconian public health measures, such as 
forced quarantines, as a means to ‘civilize’ native populations”. 

Before WWI, the international health framework was deeply entrenched 
in its colonial emphasis on the control of infectious disease. The post-WWII 
order, under the auspices of the United Nations (UN), was saddled with con- 
solidating and centralizing the disparate colonial trajectories driven mainly 
via international sanitary conferencing models in the evolution of GPH. This 
new development positioned the emergent global health regime for a more 
plural outlook coinciding with the equally emergent new independent and 
‘postcolonial’ states. This was the circumstance under which the WHO was 
formed in 1948. 


4.3 WHO, IHR and Principles-Based Constitutional 
Approach to Global Public Health 


At the core of WHO is a principles-based constitutional approach frontally 
enunciated in its constitution. Those principles are linked to the organiza- 
tion’s primary objectives of attainment “by all peoples”, not colonial powers 
only, “of the highest possible level of health”.** Pursuant to principles-based 
orientation, the WHO objective is linked to “fundamental rights of every 
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human being without distinctions of race, religion, political beliefs, economic 
or social conditions”. The WHO constitutional framework supports equity 
in health promotion and in infectious disease control among nations.** It 
links public health to the attainment of peace and security by all,” not only 
powerful states. The WHO constitutional principles approach identifies the 
imperative of harmonious living amidst environmental changes" as integral 
to public health. It also identifies access to medical, relevant psychological 
knowledge alongside informed opinion and active cooperation of the public 
within a range of unspecified social measures relevant to the improvement of 
public health.” 

A complement of the WHO’s principles-based constitutional approach is 
the 2005 International Health Regulations (IHR).? The WHO constitution 
vests the World Health Assembly (WHA) with the power to make regulations 
to prevent international spread of disease through the 2005 IHR.” The IHR 
provide elaborate protocols for preventative, containment and other meas- 
ures of public health response to international spread of disease. It mandates 
WHO Member States, pursuant to detailed yardsticks, to notify WHO of 
events in their jurisdictions that may constitute a public health emergency of 
international concern (PHEIC).” It, in turn, empowers the Director-General 
of WHO—pursuant to detailed criteria, including expert committee pro- 
cesses, consultations and engagements with concerned Member States—to 
make declaration of specific PHEIC with consequential recommendations. 
Article 3 of the IHR, titled ‘Principles’, outlines three principles for its imple- 
mentation: a) “full respect for the human dignity, human rights and funda- 
mental freedoms of persons”,* b) “the Charter of the United Nations and the 
Constitution of the World Health Organization”? and c) “international law 
and sovereign rights [of states] to legislate and implement legislation in pursu- 
ance of their health policy” while upholding the IHR.” Those were supposed 
to contrast with prior global health order of unfettered European discretion 
and arbitrariness. The question is whether WHO-IHR approach has influ- 
enced a culture shift in infectious disease control, away from the unscientific 
and colonially-biased sense of disease directionality. That question is perhaps 
best addressed in reference to how the WHO has implemented the IHR since 
2007 regarding two recent pandemics, Ebola and COVID-19, in the context 
of Africa’s experience of isolations, vulnerability and discrimination. 


4.3.1 Africa and the Ebola Outbreak 


Ebola haemorrhagic fever, or the Ebola virus disease (EDV), is a fatal viral 
affliction. It is extremely transmissible through secretions of fluids from a 
range of mammals, notably porcupines, fruits bats?* and other primates to 
humans. It was first discovered in 1976, before the IHR, in the rural tropi- 
cal rainforests of Central and West African countries (Guinea, Congo, Sierra 
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Leonne, Liberia, etc.). Since its discovery, there have been sporadic episodes 
of Ebola spreading to other West African countries and parts of East Africa.” 
Despite its high mortality rate (estimated at 66%) the disease did not attract 
serious and concerted international emergency response for mitigation and 
containment pursuant to PHEIC and other interventions. 

The period 2014-2016 was the peak of Ebola outbreak to date. At that 
time, IHR was seven years in operation. While Ebola was spreading across 
mainly security-challenged, impoverished and least-developed African coun- 
tries, with little economic significance to Western capitals, it was not consid- 
ered a PHEIC. WHO’s belated attempt to deploy the IHR and to implement 
PHEIC over Ebola happened in a dramatic circumstance. In July 2014, a 
high-profile, Ebola-positive patient flew from Liberia to Nigeria. The patient 
landed in Lagos, the commercial capital of Nigeria, the continent's largest 
economy by GDP. 

The presence of Ebola in one of Africa’s international air travel hubs 
attracted the attention of Western media which highlighted the imminent 
danger of the disease to the Western world. Before then, the spread of Ebola 
across African countries was of no consequence. Had the Liberian poster 
case of Ebola spread traveled low profile across African land borders into 
Nigeria, as did cases of Ebola’s spread across Guinea, Congo? Liberia, 
Sierra Leonne, Senegal, etc., conceivably, the Western media would likely not 
have given significant attention to Ebola let alone created awareness towards 
making it PHEIC, which the WHO did less than one month after the Nigeria 
index case.” 

Ebola has been an off-and-on epidemic. Despite its spread to some West- 
ern countries, including the United States, the virus remains largely within 
Central and West African countries. In March 2016, the WHO lifted Ebo- 
la’s PHEIC status in West Africa, but Congo recorded major outbreak in 
August 2018. Similarly, the WHO was tardy in declaring Ebola a PHEIC 
in the subsequent outbreak in DRC: another year passed before the WHO 
declared an Ebola PHEIC in DRC, on 17 July 2019. 

Like the Nigerian experience, the WHO’s decision was linked to the 
presence of Ebola in an economically significant location—Goma, a city of 
2 million people in Eastern DRC serviced by an international airport border- 
ing Rwanda. Since its emergence from the genocide, Rwanda has transitioned 
to a significant African country with impressive development credentials, 
strong Western patronage and growing tourist and business significance. 
Meanwhile, DRC remains the source of the spread of Ebola into Uganda. 
With paucity of local spread of Ebola within Uganda,* the WHO could not 
declare Ebola PHEIC in that country. 

The WHO’s laxity in the management of Ebola and dubious application 
of THR was subtly attested to through the United Nations’ direct interven- 
tion. While diplomatically acknowledging the role of WHO, the UN General 
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Assembly passed Res 69/1 on 19 September 2014, setting up the UN Mission 
for Ebola Emergency Response (UNMEER).* UNMEER went on record 
as the “first-ever UN emergency health mission”.** It was also backed by 
an earlier United Nations Security Council Resolution* which addressed 
“the unprecedented extent of the Ebola outbreak in Africa” as constituting 
“a threat to international peace and security”.** Both the GA and UNSC 
resolutions on Ebola characterized it as a matter of grave and deep concern 
that was getting out of hand beyond Africa and was fast constituting a rav- 
aging threat to the West. Beyond direct UN involvement, Ebola was fought 
through grave sacrifices of global public health humanitarian interventions 
of non-state actors.* Ironically, associated humanitarian health workers suf- 
fered some backlash of social discrimination because of their exposure to 
Ebola and association with Ebola hotspots. Returning to their bases in the 
West, they were targets of random border or isolation measures.** 


4.3.2 Africa and COVID-19 Omicron Variant 


SARS CoV-2 is the latest in the family of coronaviruses. Unlike Ebola, on 
30 January 2020, it was declared a PHEIC by the WHO a month after out- 
break in China.* Before and following the declaration, many countries did 
not await recommendations and protocols from the WHO before embarking 
on ad hoc measures focusing on travel restrictions, quarantine protocols and, 
later, vaccine passports across states and sub-national units. ** 

The politicization of travel restrictions and the attitude of developed 
countries regarding WHO's leadership and recommendations pursuant to 
PHEIC pitted countries of the Global North against themselves. Even EU 
members and the US could not maintain a harmonized implementation of 
travel restrictions in the early stages. COVID-19 rattled Western countries 
out of their peerage and solidarities of power and privilege. Most resorted to 
defining thresholds of statistical prevalence of cases in individual countries as 
triggers to impose travel restrictions. 

Africa’s experience of travel restrictions with COVID-19 in general, espe- 
cially the Omicron variant, clearly reflected a pattern of continuing racializa- 
tion of disease along biased colonial patterns of ‘othering’ Africa in skewed 
assumption of disease directionality.” The experience is not saved by WHO’s 
recommendation for limited travel restrictions as opposed to a carpet ban on 
international travels.*° Neither was it mitigated by WHO’s insistence on sci- 
entific principles as the basis for implementation of measures including travel 
restrictions. Despite Africa being spared a major outbreak of COVID-19 cases, 
the continent was lumped together with other high prevalence regions as tar- 
gets of travel bans by Western countries. COVID-19 provided a pretence for 
implementing stricter and discriminatory immigrations policies against Africa. 
Traditionally, the continent is a major source of migrants to the West in a 
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manner that is grossly lopsided in relation to Western migration to Africa.*! 
That reality makes Africa worse off as the most bordered and most othered or 
restricted in the chase game of infectious disease control in a GPH that is dubi- 
ously global and patently selective. 

In relation to African or non-European countries, there is little regard for 
implementing IHRs in manners consistent with the WHO-IHR principles- 
based approach. Rather, there were clear camaraderie of privilege, power 
and economic considerations resulting in discretionary softening or outright 
exemption from restrictions among Western countries. For example, against 
overwhelming statistical evidence, the US exempted the UK from its Euro- 
pean travel ban.” African countries suffered travel bans when the region 
had comparatively low prevalence of COVID-19 cases. These practices of 
discriminatory application of international travel restrictions by developed 
countries has dehumanizing and unjustifiable impacts on African and other 
non-Western countries. Emphasis on arbitrary and external travel restrictions 
and punitive border measures targeting Africa and travelers from the Global 
South resulted in lack of adequate attention towards curbing domestic spread 
of COVID-19 among populations within developed countries, notably US, 
Canada and Europe.* 

Unlike Ebola, COVID-19 is characterized by its global spread and rapid 
mutations into variants and subvariants. Among the prominent variants and 
associated countries/region of initial identification are Alpha (United King- 
dom), Beta, Omicron (South Africa), Delta (India) and Gamma (Brazil). 
Because of the characteristics of these variants, declaration of PHEIC involves 
sustained surveillance and exchange of information to pre-empt the capac- 
ity of these variants to undermine existing public health measures, including 
ongoing research into their effects or lack thereof on existing vaccines. 

Despite Africa’s low rates of COVID-19 infection, developed countries’ 
attitude to the continent, as evident in the travel bans and other public 
health measures, are reminiscent of pre-WHO colonial attitude and dubious 
assumptions about disease directionality. The inclusion of South Africa and 
other African countries in travel bans by Europe, United Kingdom, United 
States, Canada, Australia, Japan, Israel, etc., in the wake of the Omicron var- 
iant of COVID-19 affirms that claim. To the credit of South African scientists 
and of that country’s surveillance capacity, South Africa was the first country 
to report the discovery of Omicron variant even when there was evidence of 
the variant’s probable presence earlier in the Global North.“ At the time of 
the kneejerk reaction through which the whole world slammed its doors on 
African countries, starting with Southern Africa, the Omicron variant was 
only confirmed in Botswana and South Africa. Other countries where the 
variants were detected, such as UK, Canada, Germany, the Netherlands, etc., 
did not face these swift travel bans. 

The decision to arbitrarily impose travel bans on African countries owing 
to South Africa’s role in the discovery of the Omicron variant of COVID-19 
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was not consistent with WHO-IHR principles-based constitutional approach. 
The WHO insists that such bans must be premised on a risk-based and scien- 
tific approach.* Amidst the outrage, the WHO noted that “with the Omicron 
variant now detected in several regions of the world, putting in place travel 
bans that target Africa attacks global solidarity”.** The Omicron Africa travel 
bans were later lifted in the light of their outright hypocrisy. However, the 
symbolism of the ban is indicative of the fragility of the WHO, the THRs 
and their subservience to the old order. It is also indicative of historical and 
unsubstantiated tarring of Africa as the default source of the afflictions that 
threaten global health. 


4.4 Conclusions 


Africa’s experiences with Ebola and the COVID-19 Omicron variant offer 
some lessons for GPH. The mismanagement of Ebola from the GPH per- 
spective could partly be blamed on domestic capacity deficit of Central and 
Western African countries. Most of them had no focal point, not to mention 
critical public health crisis management infrastructure. Also, the 2014-2016 
Ebola outbreak happened within the fledgling phase of the IHR, warrant- 
ing WHO to commission a critical introspective and retrospective review of 
its Ebola experience.* In the case of Omicron, as a counterintuitive matter, 
an Africa country stepped up with capacity and competence, while West- 
ern countries, where the variant could possibly have been spotted earlier, 
dropped the ball. Yet despite a decade and half of implementation of THR, 
South Africa and the rest of African countries were carpeted with interna- 
tional travel bans and restrictions without regard to principles-based consti- 
tutional approach and WHO’s insistence on scientific parameters. 

Despite the emergency and expedient nature of GPH, even within the 
WHO constitutional system, preference is given of sovereign rights of nations 
regarding the making of public health decisions.** Unfortunately, the Zero 
Draft of the WHO Convention, Agreement or other International Instrument 
on Pandemic Prevention, Preparedness and Response (WHO CA+)* starts 
off with a reinforcement of the sovereignty principles. Paragraph 1 of the 
preamble to the Zero Draft reaffirms, “the principle of sovereignty of States 
Parties in addressing public health matters, notably pandemic prevention, 
preparedness, response and health systems recovery”.* Like the THRs, the 
anticipated WHO C+ will be consequently susceptible to political considera- 
tions incidental to the exercise of sovereign rights. This approach threatens 
to make politics rather than science and international solidarity*! to trump 
such decisions. And so long as there is no sanction or accountability required 
of countries who deviate from scientific parameters of GPH response in times 
of crisis, the world will be plunged into a counterproductive regulatory free- 
for-all, with the most vulnerable regions such as Africa as major victims. 
The lesson of these recent global health emergencies of both epidemic and 
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pandemic proportions is that prioritizing science and international solidar- 
ity are important to moderate politically driven relapse to sovereignty and 
nationalism that leaves a suboptimal and inequitable outcome in global 
health crisis management. 

The fallacy of disease directionality has historically burdened African 
countries from colonial times. With anticipated pandemic incidences linked 
to intensification of climate change-induced zoonoses,” that fallacy will be 
more pronounced. In this renewed crisis lies a new opportunity for creating 
a 21st-century GPH architecture based on science, international solidarity as 
opposed to national indiscretion, which is the bases for nonapplication and 
abuse, at worst, or selective application, at best, of principles-based constitu- 
tionalism. For Africa, the experience with Ebola and COVID-19 reinforces the 
urgency of premising a reimagined GPH on inclusive and non-discriminatory 
protection of everyone, above systemic biases. Such systemic biases and fal- 
lacy of disease directionality have continued to burden Africa, Africans and 
many marginal communities negatively portrayed as sources and reservoirs 
of diseases that afflict all humankind.” In the era of an unregulated social 
media, this systemic misinformation is now ubiquitous across multiple plan- 
forms and unregulated fields. In many cases, they are stuff of grotesque image- 
ries requiring a deliberate consciousness over the ethics of speaking disease 
and of naming disease. It is along these sentiments that the WHO announced 
the renaming of monkeypox to mpox in exercise of its power of international 
disease classification. The change in name is aimed to address “racist and 
stigmatizing language online, in other settings and in some communities” 
associated with the name ‘monkeypox’.** Through continuing reforms, the 
WHA can recalibrate the IHR with some biting teeth. It can also rejig GPH 
on the path of inclusivity as opposed to entrenchment of its colonial origins 
that confines Africa and non-Western peoples as the diseased other. There 
is a breath of fresh air in the Zero Draft’s elaboration of One Health*— 
a signification of the prominence of zoonotic and vector-borne pathogens, 
interconnectedness of humans, animals and other life forces and ecological 
order with ramification of shared health and vulnerabilities.** Logically, that 
same principle implicates One Health in which diseases respect no bounda- 
ries across geographical and geopolitical regions and in which no one region 
should be continuously treated disdainfully as being the source of diseases 
that threaten the whole world. 


Notes 


1 Matiangai Sirleaf, “Entry Denied: COVID-19, Race, Migration and Global 
Health” (2020) 2:599157 Frontiers in Human Dynamics. 

2 See Allyn Taylor et al, “Solidarity in the Wake of COVID-19: Reimagining the 
International Health Regulations” (2021) 396:10244 The Lancet 82. 

3 M. A. Polilonis, “An Introduction to Global Health and Global Health Ethics: 
A Brief History” (2015) at 2, online (pdf): https://bit.ly/3 CWz7Xi. 


37 
38 


Bordering and the Fallacy of Disease Directionality 45 


For example, diseases like smallpox, influenzas and measles are associated with 
Eurasia farming culture. In addition, despite contested histories, diseases such as 
bubonic plague, dysentery, smallpox, chickenpox, cholera, mumps, diphtheria, 
typhus, etc., were little known in Africa and the New World before European con- 
tact. Even in situations where a disease, such as leprosy, was endemic to a region 
of Africa, the arrival of Europeans was instrumental in some cases to its spread in 
other parts of Africa and the world. 

See Nathan D. Wolfe, Claire Panosian Dunavan & Jared Diamond, “Origins of 
Major Human Infectious Diseases” in Improving Food Security Through a One 
Health Approach (Washington: Institute of Medicine, National Academy Press, 
2012) A16. 

Ibid. 

Sirleaf, supra note 1. 

Polilonis, supra note 3 at 2. 

P. D. Curtin, “The Whitman's Grave: Image and Reality 1780-1850” (1961) 1:1 
Journal of British studies 94. 

Polilonis, supra note 3 at 2. 

Ibid. 

Ibid at 3. 

Ibid at 3. 

See WHO Constitution, art. 1, July 22, 1946, 14 UNTS 185 (entered into force 
April 7, 1958). 

Ibid, para 2 of the preamble. 

Ibid, para 5. 

Ibid, para 3. 

Ibid, para 6. 

Ibid, paras 7-9. 

WHO, International Health Regulations 2005 (3rd ed., 2016) [IHR]. 

Ibid, in effect 2007. 

Ibid, art 1. 

Ibid, art 3(1). 

Ibid, art 3(2). 

Ibid, art 3(3). 

Fruit bats of the Pteropodidae family are associated as the natural host of the 
Ebola virus. 

At the time of writing (September-October 2022), a new Ebola outbreak is 
reported in Uganda and elsewhere. 

Also, the Democratic Republic of the Congo (DRC). 

WHO declared Ebola in the West African region a PHEIC on August 8, 2014. 
During the 2018-2019 period. 

“UN Mission for Ebola Emergency Response (UNMEER)”, online: Global Ebola 
Response. https://ebolaresponse.un.org/un-mission-ebola-emergency-response- 
unmeer. 

Ibid. 

Resolution 2177/2014 (adopted 18 September 2014). 

Ibid. 

Linda M. Mobola et al, “A Humanitarian Response to the West African Ebola 
Virus Disease Outbreak” (2018) 3:10 Journal of International Humanitarian 
Action. 

Michelle Nicholas, “Ebola Health Worker Restriction Could Deter Others” (29 
October 2014), online: Reuters. https://reut.rs/3g8WCU4. 

Declared a pandemic 11 March 2020. 

Our World in Data maintains real live and historic statistics of the trend, see 
online: https://bit.ly/3g2EIb9. 


46 


39 
40 


41 


42 


43 


44 


45 
46 
47 


48 
49 


50 
51 
52 
53 
54 


55 
56 


Chidi Oguamanam 


Sirleaf, supra note 1. 

For the chronology and evolution of WHO COVID-19 travel advisories, see 
WHO, “Coronavirus Disease (COVID-19) Travel Advice”, online: www.who.int/ 
emergencies/diseases/novel-coronavirus-2019/travel-advice. 

However, African nations are on record to have imposed travel restrictions against 
the US, Europe and China in 2020. See: Joe Penney, “African Nations Turn the 
Tables, Imposing Travel Restrictions against U.S., Europe, and China to Stave Off 
Coronavirus” (15 March 2020), online: The Intercept. https://bit.ly/3CeHwnL. 
Donald Trump's exclusion of the UK from his coronavirus travel ban was a brazen 
demonstration of political—as opposed to scientific—influence on travel bans. See 
Patrick Wintour, “Why did Donald Trump Exclude UK from his Corona Virus 
Travel Ban?” (12 March 2020), online: The Guardian. https://bit.ly/3CBDwyl. 
At its early stage, researchers found that imported cases of COVID-19 did account 
for an insignificant percentage of domestic spread. See Timothy W. Russell et 
al, “Effect of Internationally Imported Cases on Internal Spread of COVID-19: 
A Mathematical Modelling Study” (7 December 2020), The Lancet. 

In its December 3, 2021, brief, the Advisory Board offered three plausible 
explanations on the origin of Omicron. See Advisory Board, online: https://bit. 
ly/3M7qg8c. 

WHO, “Advice for International Traffic in Relation to Omicron Variant”, online: 
https://bit.ly/3 MtuAPq. 

“South Africa Presidents Calls for Lifting Omicron Travel Bans” (29 November 
2021), online: BBC News. https://bbc.in/3S6Zdvq. 

WHO, “Report of Ebola Interim Assessment Panel”, online (pdf): https://bit. 
ly/3 VpCqxr. 

See also IHR, supra note 20, art 3(4). 

See WHO, Zero draft of the WHO CA+ for the consideration of the Intergov- 
ernmental Negotiating Body at its fourth meeting, A/INB/4/3, February 2023. In 
December 2021, the WHA established the International Negotiating Body for 
WHO CA+. 

Ibid. See also IHR, supra note 20, art 3(4). 

See Taylor et al, supra note 2. 

See Collin J. Carlson et al, “Climate Change Increases Cross-Species Viral Trans- 
mission Risk (2022) 607 Nature 555. 

See “African Journalists Decry Racist Monkeypox Reporting” (22 May 2022), 
online: TRT World. https://bit.ly/3FdDGOh. 

See “WHO Recommends New Name for Monkeypox Disease” (28 November 
2022), online: WHO. https://bit.ly/3gMCFDq. 

Zero Draft of WHO CA+, supra note 49, art 18. 

See Wolfe, Dunavan & Diamond, supra note 5, associating “One Health” to food 
security and the agriculture value chain. 


5 


TOWARDS REIMAGINING THE 
IHR ARTICLE 43 ON TRAVEL 
RESTRICTIONS' 


Lisa Forman and Roojin Habibi 


5.1 Introduction 


In international law as in many other disciplines, the role of borders as public 
health tools has been strongly contested. The International Health Regula- 
tions (IHR)—the world’s primary international law instrument to address 
public health emergencies of international concern (PHEIC)—were adopted 
precisely to ensure that States respond to infectious diseases threats in ways 
commensurate with public health risks and which avoided unnecessary inter- 
ferences with international traffic.? As regulations adopted pursuant to Arti- 
cle 21(a) of the Constitution of the World Health Organization (WHO), they 
bind all 194 WHO Member States. 

The control of disease and the limitation of needless restrictions of 
international traffic are mutually dependent, as excessive restrictions of 
international traffic threaten to ‘disincentivize countries from reporting 
new risks to international public health authorities.’ The IHR outline 
legal requirements for adopting travel restrictions in Article 43, a provi- 
sion which requires that health measures adopted by States in response to 
public health risks or PHEICs ‘not be more restrictive of international traf- 
fic and not more invasive or intrusive to persons than reasonably available 
alternatives that would achieve the appropriate level of health protection.”* 
In addition, States must base their policy choices on scientific principles, 
available scientific evidence of health risks, and advice from the WHO. 
States implementing such measures must provide the WHO with the public 
health rationale and scientific information that such decisions are based 
on. Where such measures significantly interfere with international traf- 
fic,” States must inform the WHO within 48 hours of implementation 
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unless these measures are covered by a temporary or standing WHO 
recommendation.’ 

COVID related travel restrictions have interfered with international traffic 
in extraordinary ways, and the question of whether these restrictions have 
been commensurate with risk and strictly necessary continues to divide legal 
and public health scholars. When news of the spread of a novel coronavirus 
emerged in late 2019, the WHO discouraged international travel and trade 
restrictions, even as the WHO Director-General determined that the out- 
break constituted a PHEIC. The WHO Director-General instead called for 
the global community ‘to demonstrate solidarity and cooperation, in compli- 
ance with Article 44 of the IHR (2005).” 

However we may understand the legitimacy of these restrictions within 
the International Health Regulations and international law more broadly, 
the most challenging part of COVID-related restrictions is what appears to 
be an almost total failure of States to consider IHR Article 43’s requirements 
to base decisions on scientific principles, available scientific evidence of health 
risks, and advice from the WHO," and to notify the WHO if they took 
measures beyond those recommended by a temporary or standing WHO rec- 
ommendation.!! Indeed, these restrictions have persisted in spite of the fact 
that WHO discouraged international travel and trade restrictions from the 
start of the pandemic and in spite of the extraordinary social, economic, and 
human rights impacts of these restrictions. 

The worst instance of these restrictions came when travel bans were 
imposed on South Africa after it complied in good faith with duties to notify 
Omicron, followed by bans on African States where Omicron had not been 
detected but not on European countries where Omicron was already present. 
These measures were not just grossly discriminatory but deeply threatening 
to continued compliance with the IHR’s aims of assuring prompt notifica- 
tion of future disease outbreaks or COVID-19 variants. Such discrimina- 
tory, ongoing, and disproportionate restrictions are totally at odds with the 
objectives of the THR and undermine the legitimacy not simply of Article 
43 but of the IHR more broadly. They underscore the need for reforms to 
make this instrument “fit for purpose’,’? whether through amendments to the 
THR, monitoring mechanisms within other governance bodies of the WHO,” 
or the forthcoming pandemic treaty that will supplement and perhaps sup- 
plant the IHR in key dimensions of pandemic prevention, preparedness, and 
response. 

In this chapter, we consider whether, and in what circumstances, travel 
restrictions are legally permissible under IHR Article 43. We survey schol- 
arly debates over the legality of travel restrictions under Article 43, emerging 
evidence of the efficacy of travel restrictions during COVID-19, and evolv- 
ing WHO recommendations and guidance and what these suggest about the 


Towards Reimagining the IHR Article 43 on Travel Restrictions 49 


necessity and proportionality of travel restrictions. We conclude by noting 
that these considerations should inform the kinds of reforms necessary to 
bolster the utility of this provision in future infectious disease outbreaks. 


5.1.1 Contextualizing the Debates in Relation to IHR Article 43 


To understand Article 43, it needs to be located in the context of the IHR 
more broadly, particularly the central twofold purpose of the regulations to 
prevent, protect against, control, and provide a public health response to the 
international spread of disease commensurate with and restricted to public 
health risks and to do so in ways which avoid unnecessary interference with 
international traffic and trade.!* We argue that this latter focus on necessity is 
the crux of both the THR and Article 43. When the IHR were last revised in 
2005, it was precisely to prevent States from implementing overly harsh and 
costly travel restrictions in response to disease threats that disincentivized 
transparent notification.’ Article 2 also emphasizes that interferences with 
international traffic should not be unnecessary if they are to comply with the 
general objective of the regulations. Necessity is thus central to whether addi- 
tional cross-border health measures, such as travel restrictions, can be passed 
under this instrument, and limiting interferences with international traffic is 
a core plank of the THR. 

Article 43 itself outlines the criteria and process for determining what 
a necessary interference with international traffic might entail. The article 
allows States to implement health measures beyond WHO recommendations 
so long as (1) the measures accord with relevant national law and interna- 
tional law obligations; (2) are not more restrictive of international traffic or 
“invasive to people than reasonably available alternatives that would achieve 
the appropriate level of health protection”;'* and (3) are based on assess- 
ments of (a) scientific principles, (b) available scientific evidence of a risk to 
human health, or where such evidence is insufficient, available information 
from WHO or other relevant intergovernmental organizations, and (c) any 
available specific guidance or advice from WHO.” States that implement 
measures not covered by WHO recommendations must inform WHO within 
48 hours of the measures implemented and their public health rationale. 
They must within three months review such measures, taking into account 
WHO advice and available science. 

Even a cursory read shows how challenging it is to interpret key elements 
of this provision: What are reasonably available alternatives? What is the 
appropriate level of health protection? How do we define scientific principles 
or scientific evidence? Moreover, when evidence of risk is lacking as it may be 
with a novel pathogen, what should risk assessments be based on given that 
there is no recourse under Article 43 to a precautionary approach? 
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5.1.2 Debates Over the Legal Interpretation of Travel Restrictions 
under IHR Article 43 


These questions have fueled legal debate over the appropriate interpretation 
of Article 43. Prior to COVID-19, general legal opinion was that immediate 
resort to travel restrictions to control the international spread of disease was 
unlawful under the IHR given the inconclusive nature of scientific evidence 
on the public health benefits of travel restrictions and the historically chilling 
impact of travel restrictions on good faith reporting of subsequent disease 
outbreaks of international concern." 

In early 2020, we joined more than a dozen other global health law scholars 
to argue that many COVID-related travel restrictions violated international 
law because they lacked the support of scientific evidence or WHO advice as 
required by the IHR. We argued that travel restrictions flouted widely accepted 
international human rights norms and principles, including the Siracusa Prin- 
ciples on the Limitation and Derogations Provisions in the International Cov- 
enant on Civil and Political Rights (Siracusa Principles) which require that 
restrictions of human rights be strictly limited to measures that are necessary 
(as determined by their legitimacy, non-arbitrary and non-discriminatory 
nature), legal, and proportional.'? We argued that in this context, travel restric- 
tions should be weighed against less restrictive alternatives with high public 
health efficacy, including social distancing and robust contact-tracing meas- 
ures.” This proved to be a highly contentious and contested proposition. 

In the early days of the pandemic, Foster argued that Article 43 afforded 
States a margin of appreciation in taking actions (including travel restric- 
tions) beyond those recommended by WHO, consistent with their sovereign 
rights articulated elsewhere in the IHR.” Villareal argued that Article 43’s 
obligations were ‘“contingent” in nature . . . [and] highly dependent on the 
circumstances’ given the abstract formulation of the provision.” Tigerstrom 
and Wilson argued that the unprecedented situation of COVID-19 meant 
that ‘we should not assume that all travel restrictions violated international 
law,’ and that ‘some travel restrictions were more likely to be justified than 
others . . . depending on . . . how they [were] designed and local capacity to 
implement less restrictive measures.’ Tigerstrom, Halabi, and Wilson argued 
that under the THR, the WHO has a key role in identifying justifiable travel 
restrictions and that it should be combining its ‘formal recommendations, 
informal guidance and the text of the IHR [to] provide guidance to Member 
States on how to continue or modify travel restrictions in compliance with 
their international obligations.”?* These legal debates are far from resolved. 

How then should Article 43 be interpreted from an international law per- 
spective? The Vienna Convention on the Law of Treaties guides treaty inter- 
pretation, indicating that the ordinary meaning of treaty terms should be 
interpreted in their textual context and in light of a treaty’s object and pur- 
pose and subsequent State practice. This ordinary meaning is apparent from 
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the text of Article 43, which allows additional health measures in response to 
a specific public health risk or to a PHEIC but only if these achieve the same 
or greater levels of health protection than recommendations issued by the 
WHO,” or health measures otherwise prohibited by specific articles of the 
THR,” and only provided certain preconditions are met. These preconditions 
include that (1) health measures accord with relevant national law and inter- 
national law obligations and (2) are not more restrictive of international traf- 
fic and ‘not more invasive or intrusive to persons than reasonably available 
alternatives that would achieve the appropriate level of health protection.” 
Article 43(1) thus embeds a proportionality clause rooted in State obliga- 
tions under international law. The whole text of the THR is indeed guided by 
international human rights law. According to Article 3 of the THR, imple- 
mentation of the regulations must be with full respect for the dignity, human 
rights, and fundamental freedoms of persons and guided by the United 
Nations Charter and WHO Constitution, both of which include human 
rights provisions. In addition, Article 57 requires States to interpret the IHR 
to be compatible with other relevant international agreements which in this 
case includes international human rights treaties which govern a range of 
human rights implicated in travel restrictions for travelers, for people una- 
ble to travel because of restrictions, and for the populations of countries 
impacted by restrictions. It is important to note that the drafting history of 
Article 43 indicates that earlier drafts far more explicitly constrained govern- 
ments from imposing ‘measures exceeding those recommended by WHO)? 
with one draft only allowing States to exceed WHO recommended measures 
if such measures did not conflict with international human rights law entitle- 
ments.”? While this explicit reference to international human rights law was 
removed from the final version of Article 43, the references to less ‘invasive’ 
and ‘intrusive’ measures, focus on necessity and on least restrictive alterna- 
tives arguably reflect the continuing imprint of these criteria, as do these 
other explicit indications that human rights are guiding principles for the 
THR. An assessment of whether travel restrictions are a necessary response 
to a public health threat requires, therefore, not just that States assess the 
evidence for public health risks but also consider evidence for the efficacy 
and by extension, both the necessity and proportionality of these measures 
themselves, including by reference to their impact on human rights. 


5.1.3 Risk Assessment Given Evolving Science and WHO Guidance 


5.1.3.1 Scientific Evidence of the Effectiveness of Travel 
Restrictions during COVID-19 


The IHR emphasizes that decision-making on travel restrictions must be 
guided by scientific evidence and principles, rather than public perceptions, 
media characterizations of risk, religious or cultural tenets, or sociopolitical 
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considerations. Risk in science is understood in terms of probability and 
severity of harmful events.* Studies of past travel restrictions have indicated 
that travel restrictions delay disease spread by a few days to a few weeks, at 
most.* They also suggest that travel restrictions may divert resources and 
public attention from other necessary interventions and disrupt aid and tech- 
nical support to other countries.*? Studies of COVID-19 restrictions suggest 
that they delayed but did not curtail the international spread of the disease. 
Wells et al’s study of China’s cordon sanitaire on Wuhan and other cities in 
Hubei province found that it had averted the export of 71% cases out of 
China and bought world crucial time but that COVID-19 had already spread 
to several continents.” Grepin et al did a systematic review of 29 studies of 
early phase travel measures (including advice, entry and exit screening, medi- 
cal examination or vaccination requirements, isolation or quarantine, refusal 
of entry, and entry restrictions).** They found a high level of agreement that 
measures led to important changes in dynamics of early phases of the pan- 
demic albeit that most studies investigated initial export from Wuhan. They 
suggest that early implementation was an important determinant of effective- 
ness and that any such effectiveness was short-lived.” They found that ‘travel 
measures alone are unlikely to significantly change the trajectory of the out- 
break unless commensurate domestic measures [like testing, contact tracing 
and physical distancing] are also implemented.” Russell et al’s modelling 
study found that in May 2020, imported cases accounted for more than 10% 
total incidence and that by September 2020, imported cases accounted for 
far less total incidence. Their findings suggest strict untargeted travel restric- 
tions were probably unjustified in many countries other than those with good 
international travel connections and very low local COVID-19 incidence, or 
“where epidemics are close to tipping points for exponential growth.” They 
argue that, before implementing, countries should consider local COVID-19 
incidence, local epidemic growth, and travel volumes.** Burns et al's system- 
atic review of 62 studies found varied beneficial effects and delays in outbreak 
spread for up to 85 days and that effectiveness depended on levels of com- 
munity transmission, travel volumes and duration, public health measures in 
place, and specification and timing of the measure.* In a recent quasi-exper- 
imental study, Poirier et al examined real-world data from 166 countries to 
examine the impact of travel restrictions on the spread of COVID-19. They 
found that while targeted border closures banning non-essential travel from 
some countries had some effect in slowing the spread of COVID-19 at coun- 
try level, total border closures banning non-essential travel from all coun- 
tries had the effect of drastically reducing global transmission.* In sum, these 
studies suggest some efficacy for short-term early restrictions as well restric- 
tions applied without discrimination to all non-essential travel. However, any 
such efficacy considerably wanes over time, and a one-size-fits-all approach 
that does not take account of context is not appropriate or effective. 
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5.1.3.2 WHO Guidance on Travel Restrictions 


In tandem with accumulating scientific evidence, travel advice issued by 
the WHO also evolved through the course of the COVID-19 pandemic as 
evidenced in its recommendations issued through both the IHR Emergency 
Committee (EC) and the Secretariat. The EC’s initial recommendations even 
as COVID-19 was determined a PHEIC on 30 January 2020 were that travel 
restrictions not be implemented.*! In its May 2020 statement, the EC contin- 
ued to advise against trade restrictions” and further advised States to ‘review 
travel and trade measures based on regular risk assessments, transmission 
patterns at origin and destination, cost-benefit analysis, evolution of the 
pandemic and new knowledge of COVID-19.’* These latter recommenda- 
tions arguably were efforts to assure greater proportionality in the impact of 
these restrictions insofar as they impacted on individual human rights and 
public health responses to COVID-19 and insofar as less restrictive public 
health measures like screening, contact tracing, and quarantine could be used 
instead. 

In July 2020, the WHO recommendations clarified that the risk of case 
importation from international travel depends on, inter alia, the intensity 
of SARS-CoV-2 virus transmission between the country of arrival and the 
country of departure. Where two countries share a similar profile of SARS- 
CoV-2 virus transmission, for instance, the WHO indicated that there is ‘no 
substantial risk of potential impact’ on the country of arrival’s epidemiologi- 
cal situation.** This WHO advice marked a break from advice issued in past 
PHEICs—changing the narrative of the Organization from one of recom- 
mending against travel restrictions to one of advising States to exercise cau- 
tion in lifting travel restrictions. The advice notably omitted mention of IHR 
Article 43. In December 2020, the WHO offered further detail on the criteria 
and steps necessary to assess a risk-based approach to international travel 
in relation to COVID-19, recommending that such risk assessments be con- 
ducted ‘systematically and regularly (ideally every two weeks).'% The WHO 
further recommended making such assessments on the basis of detailed infor- 
mation regarding the following: 


the local epidemiology . . . in departure and destination countries; travel 
volumes between countries; the public health and health services capacity 
and performance to detect and care for cases and their contacts, includ- 
ing among travellers, in the destination country; public health and social 
measures implemented to control the spread of COVID-19 in departure 
and destination countries and available evidence on adherence and effec- 
tiveness of such measures in reducing transmission; [and] contextual fac- 
tors, including economic impact, human rights and feasibility of applying 
measures, among others.* 
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Here, the WHO specifically indicated the permissibility of implementing 
travel restrictions: 


in accordance with their national legislation, and as per relevant provi- 
sions of the IHR . . . as long as such measures are risk-based, evidence- 
based, coherent, proportionate to the public health risk, and, therefore, do 
not constitute an unnecessary interference with international traffic and 
trade.” 


In its January 2021 statement, as evidence of SARS-CoV-2 variants emerged, 
the EC recommended to the States: 


Implement coordinated, time-limited, risk-based, and evidence-based 
approaches for health measures in relation to international traffic in line 
with WHO guidance and IHR provisions. Careful consideration should 
be given to when and if travel bans should or should not be used as tools 
to reduce spread. Such decisions should be based on the best available 
evidence.** 


On 2 July 2021, the WHO issued further guidance to address the dramatic 
emergence of virus variants of concern and the spectre of new forms of 
discrimination against travelers from countries with few or no vaccines or 
travelers from countries that have rolled out unfavoured (per the destina- 
tion country) vaccines. The WHO recommended that countries without 
adequate capacities to respond to emerging variants of concern “adopt a 
precautionary approach and implement time-limited, more stringent travel 
restrictions . . . subject to the principle of proportionality [citing the IHR; 
emphasis added].’*? Despite tacitly approving travel restrictions in limited 
circumstances in mid-2021, by January 2022, the flurry of Omicron-related 
travel restrictions targeting travelers from South Africa and other African 
States (including several with limited access to vaccines) prompted the EC 
and the Secretariat to urge lifting travel restrictions, as these ‘contribute 
to the economic and social stress’*° experienced by States. The Secretariat 
instead urged States to implement measures commensurate with ‘travel- 
lers’ dignity, human rights and fundamental freedom, as outlined in the 
THR’ and to show ‘global solidarity in rapid and transparent information 
sharing.’*! 

This overview illustrates how the WHO' travel guidance has evolved 
from strictly endorsing the futility of travel restrictions to gradually promot- 
ing a ‘risk-based approach to international travel,’ while still denouncing 
discriminatory manifestations of travel restrictions insufficiently rooted in 
public health evidence. Importantly, such guidance has evolved under the 
shadow of the pandemic to emphasize the correlative contribution of global 
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solidarity. This progression in WHO’s COVID-19-related guidance on inter- 
national traffic illustrates the dynamic, high-stakes, and fast-changing nature 
of scientific evidence during an evolving global public health emergency and, 
therefore, of the measures that may be justified as necessary on public health 
grounds under international law. 


5.2 Proportionality Analysis 


Feared losses in trade, tourism, and reputation disincentivized governments 
from reporting under the previous IHR (1969). A 1991 cholera outbreak in 
Peru resulted in USD 700 million loss given trade restrictions on Peruvian 
imports.2 A 1994 plague outbreak in Surat, India, met with flight cancel- 
lations, border closures, and restrictions on Indians living abroad.” India 
incurred nearly USD 2 billion losses.** China delayed disclosing information 
about SARS in 2003 and delayed notification of COVID-19 outbreaks in the 
city of Wuhan, Hubei province, in late 2019.55 

Even where travel restrictions may be scientifically supported, their use is 
only justified under Article 43(1) in a manner that helps achieve ‘an appro- 
priate level of health protection.’ Several studies show travel restrictions are 
only useful when combined with non-pharmaceutical interventions% like 
contact tracing, physical distancing, and diagnostics” and government assis- 
tance to enable citizens to follow public health guidelines. How travel restric- 
tions are implemented matters. Sudden border closure announcements may 
induce a rapid inflow of travelers, inadvertently becoming super spreader 
events.** They can also disproportionately harm tenuously employed migrant 
workers who are left stranded without employment or assistance.’ While the 
THR leave it largely up to individual States to determine what constitutes an 
appropriate level of health protection, it is certain that a measure that offers 
no health protection, or worse, aggravates the public health crisis, would be 
in non-compliance with Article 43(1). 

In considering reasonably available alternatives to travel restrictions 
that would achieve the appropriate level of health protection, international 
human rights law principles of legitimacy, necessity, and proportionality 
can guide States in assessing less restrictive measures.“ In past outbreaks, 
experts have recommended exit screening at departure as the least restric- 
tive mechanism that would achieve the level of health protection sought by 
travel restrictions, but as WHO noted, screening would only partially assist 
in COVID-19, where pre-symptomatic and asymptomatic individuals are as 
likely to transmit the virus as individuals with symptoms.” Mandatory quar- 
antine hotels have also been resorted to in several jurisdictions, including 
Canada, Australia, and Hong Kong, but their safety has been called into 
question through growing scientific consensus around the airborne nature of 
the SARS-CoV-2 virus.** 
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With few alternatives to controlling the international spread of the virus 
beyond travel restrictions, solidarity, collaboration, and assistance are key 
to achieving the purpose of the THR and giving effect to proportionality 
analysis under Article 43(1). Article 43 must, therefore, be read alongside 
the duty to collaborate under Article 44 and imperatives for collaboration 
in World Health Assembly (WHA) Resolution 58.3. Article 44 of the IHR 
indicates that States must collaborate in detection, assessment, response to 
PHEICs, technical cooperation and logistical support, particularly in rela- 
tion to public health capacities, and financial resources. WHA Resolution 
58.3 calls on States to provide assistance to developing countries and coun- 
tries with economies in transition in the building, strengthening, and main- 
tenance of required public health capacities. These provisions place the onus 
on States to ensure that travel restrictions do not jeopardize the efficacy 
and implementation of the IHR. To minimize the risk that prolonged travel 
restrictions will disincentivize States from reporting future disease outbreaks 
arguably requires States to support the economies and public health response 
of countries disadvantaged by such restrictions (e.g., if such an economy 
relies on tourism). It also requires the support of equitable manufacturing 
and distribution of effective vaccines, particularly as vaccination became a 
prerequisite for international travel with dramatic equity and human rights 
implications for people from low and middle-income countries. 

As this chapter has shown, assessments of proportionality and risk in 
determining travel restrictions under the existing IHR are perennially ham- 
pered by the ease with which Article 43 lends itself to highly subjective inter- 
pretation. Since 2022, a new avenue has opened to amend the IHR to reflect 
lessons learned from the COVID-19 pandemic. At the 75th WHA, States 
agreed to embark on potential amendments to the IHR through a Working 
Group on Amendments to the IHR (WGIHR).* The Assembly tasked the 
WGIHR with proposing ‘a package of potential amendments,’ taking into 
account the report of the Review Committee regarding amendments to the 
THR by the 77th WHA in 2024. The Review Committee submitted its techni- 
cal report on over 300 proposed amendments to the IHR in January 2023, 
and the WGIHR has since been leading negotiations to bring together a pack- 
age of final amendments.® 

Ultimately, there is no single amendment but rather a combination of 
them—that can help States achieve better outcomes in response to future 
public health threats under the IHR. First, Article 43 should be revised to 
offer a clearer and better-defined process to determine when restrictions may 
be justified for a novel pathogen and what processes could assure measures 
rooted in necessity, proportionality, non-discrimination, equity, and solidar- 
ity. Proportionality would require that travel restrictions not include blan- 
ket provisions, must be clear, and can only be used for a legitimate aim to 
ensure that the individual is protected from arbitrary interference and must 
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be time-bound.* To a large extent, ensuring that WHO’s recommendations 
take account of human rights criteria could offer a feasible model for how 
to conceptualize travel restrictions going forward. Second, if restrictions are 
imposed, there must be solidarity in mitigating their impacts by support- 
ing the economies and public health response of countries disadvantaged 
by such restrictions (including, for example, States whose economies rely 
heavily on tourism). Third, there must be accountability for non-compliance. 
Currently, State reporting to the WHO under Article 43 is not made public. 
Some of the only information we have on this is in the DG’s annual reports 
on the functioning of the IHR, where they indicate what percentage of coun- 
tries in the preceding year notified the WHO of measures exceeding their 
recommendations—and occasionally, reports produced by DG-appointed 
THR Review Committees. We have no real-time data on who has notified 
or not, and there are no consequences of any kind for non-compliance with 
the IHR, dramatically undercutting its efficacy. Transparency in reporting 
alone could go a long way towards increasing at least reputational costs for 
non-compliance. Yet equally important is creating enforcement and monitor- 
ing mechanisms that could bolster compliance with this instrument. Fourth, 
this accountability could be bolstered through greater linkages between the 
WHO and UN human rights bodies” to allow WHO authority to address 
human rights compliance through new and existing IHR-related monitoring 
and evaluation tools, such as the Universal Health Preparedness Review, a 
Member State driven intergovernmental process, or the Joint External Evalu- 
ation tool, a voluntary evaluation process initiated at the request of the coun- 
try. These linkages could help identify the most urgent needs within national 
health systems, prioritize efforts and enhanced preparedness, response, and 
action, and engage current and prospective donors and partners in targeting 
resources in the most effective way.*% Alternatively, existing UN mechanisms 
could be used to push for human rights compliance around IHR-related 
functions, including the Universal Periodic Review (UPR), where UN Mem- 
ber States’ human rights records are reviewed. In the absence of greater 
accountability, the effectiveness of the IHR as the world’s primary tool to 
address public health emergencies of international concern will continue to 
be hampered. Moreover, unmitigated, needless, and disproportionate bans 
and restrictions will continue to dissuade States from promptly reporting 
novel diseases or variants in ways that will continue to undermine global 
health security for all. 


5.3 Conclusion 


Article 43, read in the context of the IHR as a whole and in relation to 
States’ duties under international human rights law, require States to imple- 
ment less restrictive measures than travel restrictions, where these would 
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achieve the same level of health protection. In all cases, such restrictions 
should be legitimate, necessary, and proportional as directed by the Sira- 
cusa Principles. WHO advice coheres with international human rights law 
in indicating that if States implement travel restrictions, they should be 
risk-based, evidence-based, coherent, proportionate, and time-limited. If 
WHO advice has shifted at all to accommodate the imposition of travel 
restrictions, it is primarily to acknowledge the limited evidence of their util- 
ity in the earliest phase of a novel disease outbreak. Moreover, where travel 
restrictions are imposed, both the IHR and international human rights law 
require that their negative impacts be mitigated by cooperative actions. As 
international travel increasingly becomes dependent on proof of COVID-19 
vaccination, the imperative to advance equitable access in low- and middle- 
income countries will become an increasingly critical aspect of the global 
cooperation and solidarity inherent to the IHR. These are elements of 
the IHR needing explicit reform, alongside strengthened mechanisms for 
accountability in the case of non-compliance. 
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6.1 Introduction 


The European Union (EU) is a deeply integrated regional trade bloc. Most 
commentators agree that it is (now) more: the depth and breadth of EU inte- 
gration suggest that the EU is a ‘quasi-constitutionalised’ entity. Some key 
characteristics of that entity include a profound reliance on law and rule- 
based modes of operation; a commitment to economic openness, free and 
fair trade, including all factors of production (capital, goods, services and 
persons); and a significantly greater attention than in other trade blocs to the 
position of human beings (especially EU citizens!) as individuals with innate 
dignity, not merely as economic actors. 

The EU’s ‘quasi-constitutional’ powers flow from the treaties which create 
the EU and establish its legislative, executive and judicial institutions. These 
institutions are empowered to make law and policy decisions in a range 
of delineated ‘competences’. Competences not formally granted to the EU 
remain with the Member States. In practice, and according to EU law, many 
EU powers are exercised in collaboration with national institutions. The EU 
is thus in a heterarchical relationship with its Member States when it comes 
to law and policymaking/governance. 

The EU’s governance of borders during the COVID-19 pandemic was 
(and continues to be) supported by the European Centre for Disease Control 
(ECDC). Established in 2004, the ECDC supports EU public health govern- 
ance, through information gathering, analysis and dissemination. Formally 
independent from the EU legislature and executive, the ECDC is the hub in 
a heterarchical network of national agencies concerned with communica- 
ble disease.? The ECDC’s accounts of ‘scientific evidence’ are presented as 
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neutral, pertaining to the EU level, and non-partisan in the sense of not fol- 
lowing any one particular Member State. But in practice, the ECDC works 
closely with the World Health Organization, as well as with national public 
health agencies. The COVID-19 pandemic involved such scientific uncer- 
tainty that the EU institutions also respected national scientific assessments.’ 


6.2 European Union Border Laws 


In principle, EU law aims to secure open borders within the EU, and a single 
border at its edge. This ‘in-principle’ statement hides a massively complex 
set of border rules and practices. EU border law continues to change sig- 
nificantly over time and differs depending on what ‘factor of production’ is 
crossing a border. This chapter focuses only on EU law concerning movement 
of people across borders. 

In understanding EU border law, we need to distinguish between the EU’s 
internal borders (between EU Member States) and the EU’s external borders. 

Internal EU borders include land borders between any two EU Member 
States, sea borders and the border involved when someone travels by air from 
any EU Member State to any other. EU internal border law as it applies to peo- 
ple (as opposed to products, services or capital) flows from three main sources: 
the rules in the EU’s founding treaties,* rules adopted by the EU’s legislature’ 
and court rulings interpreting these sources.* The main principles behind this 
internal border law are to give rights to cross internal EU borders to a wide 
group of human beings, including EU citizens, long-term residents and their 
family members, irrespective of nationality. The EU shares competence with its 
Member States to make law on the “internal market”, within which internal EU 
border control law falls.” Public health protection formally falls within both 
EU and Member State competence® and is embedded in many ways by EU 
internal market law.? Member States may restrict free movement on the basis 
of a narrowly defined list of exceptions, including public health, which apply 
through a relatively strict version of the principle of proportionality.'° 

EU external border law, as it applies to people, consists of an overlap- 
ping set of legal rules, reflecting the EU’s complex and evolving competences 
over human migration into the EU from the rest of the world. The key legal 
instrument here is the Schengen Borders Code, which governs the Schengen 
Area!! and progressively abolishes border controls on inter alia people mov- 
ing within the Schengen Area. Although the Schengen Borders Code is thus a 
measure of internal EU border law, it also reflects the EU’s attempt to agree 
a common set of rules for migration into the Schengen Area from countries 
outside the EU. However, the detail of external migration policy fundamen- 
tally remains a national competence. 

Under the Schengen Borders Code, Schengen countries may reintroduce 
border controls or restrict movement of people who would otherwise be 
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entitled to cross the EU’s external border, in response to a serious threat to 
public policy and internal security,” including the ‘risk posed by a conta- 
gious disease”.!* If border controls are reintroduced, a notification require- 
ment applies.** Border checks are permitted to ensure that someone crossing 
an external EU border is not “likely to jeopardise the . . . public health... 
of any of the Member States”.!* The EU’s external border law is significantly 
less comprehensive, or stable, than its internal border law. For example, in 
response to the ‘migration crisis’, and the significant numbers of people from 
Syria seeking safety in the EU arriving through Greece, the EU had already 
allowed Austria, Denmark, Germany, Norway and Sweden to reintroduce 
temporary internal border controls on people.** 

The EU thus has partial competence to regulate the migration of people 
over its external borders, while having greater competence over internal bor- 
der control. The EU’s legislature has adopted key legislation, much of which 
is enforceable by an individual, against a violating Member State govern- 
ment. EU law makes provision for a ‘preliminary reference’, from a national 
court seized of a question of EU law, to the EU’s Court of Justice, to deter- 
mine the correct interpretation of EU law. The main aim of the legislation is 
to secure freedom of movement for people (and especially EU citizens and 
their families) within the EU. 


6.3 European Union Border Laws under COVID-19 


Given the centrality of free movement of people to the EU, and the depth 
of legal and policy integration in this field, the events of spring 2020 were 
perhaps a surprise.!” The EU’s Member States, acting individually and in an 
uncoordinated way, adopted an array of border controls on people moving 
within and into the EU.!5 Other parts of the world were also closing their 
borders to people moving from the EU, not always in very logical ways. 

Starting from the back foot, the EU institutions began to act from quite 
early on. The European Commission did so drawing on data and advice pro- 
vided by the ECDC. ECDC scientific guidance formed the basis of EU assess- 
ments of the travel-related risks of COVID-19 transmission and when, and 
to whom, borders should be closed.! The ECDC advised on quarantine and 
testing requirements, also in the context of the arising COVID-19 variants.”° 
The ECDC worked with the EU Aviation Safety Agency to adopt an Aviation 
Health Safety Protocol which also contains guidance on testing and quaran- 
tine.?! The ECDC also advised on travel by ship and rail.” 

Many aspects of EU COVID-19 border governance were consistent with 
previous EU law and policy in crisis contexts and with the EU’s general law 
and policy on its borders. But some aspects of EU COVID-19 border gov- 
ernance were rather more unexpected, given the EU’s legal competences. We 
outline later the key EU COVID-19 border laws, first on the EU’s internal 
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borders and then on its external borders. The following analytical part of the 
chapter considers how we might assess the EU’s contribution from a public 
health perspective. 


6.3.1 EU Internal Borders 


The Union’s overall approach is illustrated well by the Joint European 
Roadmap” and Council Recommendation 2020/1475. Both are soft law 
measures. Both focus on removing travel restrictions and are imbued with 
narratives of ‘opening up’ and ‘freedom’. Both purport to be based on ‘sci- 
ence’.”> Both seek to establish common criteria for adoption of travel restric- 
tions. Under the Recommendation, travel restrictions are to be based on the 
density of positive COVID-19 cases in any particular area. The EU’s Member 
States provided weekly data, and the EU portrayed that data in a map, bro- 
ken down by region, using a ‘traffic light’ system.” The EU Council recom- 
mended no restrictions on movement of people coming to or from ‘green’ 
areas on the map. Quarantine or compulsory testing could be adopted for 
non-essential travelers to and from ‘orange’ and ‘red’ areas. The Recommen- 
dation was amended in early February 2021, as new, more infectious variants 
of COVID-19 proliferated,” to add a new category (‘dark red’) for areas with 
very high infection rates. In June 2021, vaccine rollout was factored into the 
Recommendation and maps.?* 

As ‘soft’ law, Member States were able to ignore the EU’s recommenda- 
tions, and as far as we are aware, virtually every Member State did so at one 
point or another. 

From the beginning, the Commission made recommendations for ‘effective 
border management”, creating a model of ‘restrictive selection’ or ‘selective 
mobility”.** The focus was on encouraging Member States to permit people 
who are mobile ‘by definition’ (frontier, posted and seasonal workers) and 
‘essential workers’ in sectors such as health, food, essential infrastructures or 
transportation? to cross internal borders. EU action thus focused on preserv- 
ing the EU’s internal market while recognizing that a response to a global 
pandemic needed to restrict human movement. A similar logic applied to 
extra-Union travels but, as explained later, was more restrictive of cross- 
border movement.” 

Consistent with a focus on the internal market, the EU moved as quickly 
as it could towards coordinating progressive lifting of internal border restric- 
tions. This approach was central to Recommendation 2020/1475.** The 
logic of COVID-19 border controls, in the context of a ‘single’ EU market, 
including people as a ‘factor of production’, is suspect. As one academic 
commentator puts it: ‘Why should a journey from Berlin to Frankfurt be per- 
mitted, while travelling from Luxembourg to Frankfurt is not, even though 
both destinations currently constitute high-risk areas?” And if movement is 
unfettered within a Member State, but national borders are controlled, even 
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where neighbouring countries face a similar health situation, the restrictions 
on cross-border movement would normally be a disproportionate limitation 
in EU law.** 

But the EU did not use its hard law powers to underpin the desire to secure 
free movement within the EU’s internal market. The European Commission 
did not take any formal legal action against Member States. Instead, the 
Commissioners for Justice and Home Affairs wrote informally to all Member 
States in February 2021, urging them to adhere to the recommendations on 
travel restrictions.” It was also reported that letters were sent to six indi- 
vidual Member States, calling on them to bring their travel restrictions in line 
with EU law.** 

The EU took its next significant step towards lifting border controls in 
June 2021 for the summer season.* This step did involve ‘hard’ law but law 
that seeks to coordinate Member State action, rather than to adopt a bind- 
ing harmonized regional approach to COVID-19 border control. The EU 
adopted legislation to ensure that the certificates recognized by its Member 
States, as evidencing COVID-19 vaccination, recovery or negative test, would 
be mutually recognized in all the EU Member States. These digital certificates 
are used in various contexts, including border control. Mutual recognition of 
a single “EU Digital Certificate” aims to secure ease of cross-border movement 
both within and into the EU.“ Initially planned to expire on 30 June 2022, 
the regulations were extended until June 2023." 

The EU Digital Certificate is controversial. The EU’s concerns, along- 
side mutual recognition and interoperability, focused on removing border 
restrictions, also included protection of privacy and data protection.” The 
EU has strong data protection laws, and the technical design of the EU Dig- 
ital Certificate was intended to ensure compliance with those.* Although 
legally speaking, the EU Digital Certificate is not required for exercise of EU 
free movement rights, in practice, movement within the EU is significantly 
impeded for people who do not have the certificate. This has raised concerns 
about inequalities across the EU, as the issuing of the certificates is a national, 
not EU, competence.* Regulation 2021/953 has been legally challenged, but 
the relevant claims were held to be inadmissible.* Perhaps surprisingly, there 
seems to be less concern about fraud, than about privacy, even though the 
system meant that the whole EU was as vulnerable as the weakest link in vac- 
cination certification.** 


6.3.2 EU External Borders 


One of the earliest measures of EU COVID-related border control concerned 
travel into the EU from outside its external borders. The Commission recom- 
mended a temporary restriction on non-essential travel on 16 March 2020.” 
The recommendation did not apply to EU citizens or long-term and other 
legal EU residents. Nor did it define ‘non-essential travel’, but instead, it 
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provided a non-exhaustive list of essential functions and needs, including 
health- and elder-care professionals and health researchers; frontier work- 
ers; transport and haulage workers; diplomats and other international work- 
ers, including those providing humanitarian aid; imperative family reasons; 
humanitarian protection; and passengers in transit. The next day, the Heads 
of State and Government of the EU Member States and the four Schengen 
Associated States agreed to implement the temporary restriction.* As with 
measures on internal borders, the relevant measure took the form of soft law. 
These initial restrictions were repeatedly extended.” 

By summer 2020, the EU focus had changed to progressive lifting of the 
restrictions on non-essential travel into the EU.” A June 2020 Council Rec- 
ommendation requested that Member States lift travel bans from certain 
countries.*! The recommendation listed non-EU countries in a regularly- 
updated annex, for which travel into the EU for their residents should be 
facilitated. Inclusion on the list was supposed to be based on epidemiological 
criteria, including the number of COVID-19 cases, decreasing case numbers, 
testing and containment. This recommendation was amended in May 2021 
to take into account vaccine rollout.” 

In its original form, in June 2020, the list of ‘third countries whose resi- 
dents should not be affected by temporary external borders restriction on 
non-essential travel into the EU’ included Australia, Canada, Japan, New 
Zealand, South Korea and Thailand. China was included on a reciprocal 
basis only. The only African countries were Algeria, Morocco, Rwanda and 
Tunisia. By early June 2021, after the vaccine rollout, the list was shorter, 
no longer included Canada, included Israel and the only country in Africa 
that was included was Rwanda. By 18 June 2021, the list had been amended 
again, to include the USA, but no other country in Africa had been added. 
By early July 2021, Canada was back on the list but still no other country 
in Africa. By mid-July 2021, no country in Africa was on the list. Rwanda 
returned to the list in late September 2021 to be joined by Namibia from late 
October to early December 2021.5 

Because of possible changing global virus mutations, the May 2021 rec- 
ommendation includes an ‘emergency brake’, allowing Member States to 
rapidly adopt new restrictions on an individual basis, subject to subsequent 
coordination at EU level. The EU’s provisions thus not only took the form 
of soft law but also permitted uncoordinated Member State action, on the 
proviso only that coordination took place later. 


6.4 Analysis and Conclusions 


The political dynamics of the (perhaps ill-founded) reassurance that comes 
from border closure were at play in the EU’s unfolding COVID border (soft) 
law and policy.** The EU Member States’ governments shared a view that 


Management of the European Union’s Borders 71 


both internal*% and external borders should be closed. The EU institutions 
played into this consensus by articulating an idea of the EU as ‘protective’ of 
its citizens and residents. 

The key features of EU COVID border law and policy can be summarized 
as follows. The EU relied on ‘soft’ law, based on technocratic/‘science-based’ 
decision-making. The EU’s initial activities only much later led to measures 
of ‘hard’ law. EU law and policy is imbued with a focus on ‘freedom’ and 
‘opening’ up. EU law and policy makes a distinction between the EU’s inter- 
nal borders and its external borders. All of these features of EU COVID law 
on borders have important implications for public health. Each is discussed 
in turn. 

First, the EU’s initial responses, and the vast majority of its ongoing gov- 
ernance of the pandemic, took the legal form of soft law. The EU’s insti- 
tutions relied on Commission communications and guidelines, Council 
recommendations and technical/scientific guidance of EU agencies, in par- 
ticular, the ECDC. The ECDC played a crucial role, as a body in charge 
of collecting, evaluating and disseminating relevant scientific data, provid- 
ing scientific opinions and assistance and exchanging information and best 
practices. The European Commission also sought to coordinate scientific 
guidance through a ‘scientific advice platform’, bringing together advisors 
from national governments of the Member States, which met once or twice a 
month from November 2020 until June 2023.” This approach is very much 
‘classical’ international law: using statements of good practice and shar- 
ing recommendations based on comparative data in order to steer Member 
States towards particular behaviors. It is quite different from the ‘ordinary’ 
EU law of border control and human migration, as outlined briefly earlier. 

The public health implications of a soft-law approach are difficult to 
measure. On the one hand, the EU’s approach meant significant and irra- 
tional variance in border control within and into the EU. On the other hand, 
soft law leaves significant discretion at national, or even sub-national, levels 
for Member States to determine their own border control laws and policies. 
The EU’s approach meant that the irrationality and disproportionality of EU 
Member States’ border control laws were not tackled with the EU’s legal 
powers. There were no legal/constitutional challenges to EU border controls, 
equivalent to those seen in Canada or Australia.*$ But given that border con- 
trol is an effective proportionate response to a global pandemic only in cer- 
tain circumstances,’ and given that the EU has very limited competence to 
adopt necessary other measures, perhaps we should “forgive” the EU for the 
effects on public health of its soft-law approach. 

Second, the EU’s approach was portrayed as based on ‘technocratic’ or 
‘scientific’ decision-making: the EU ‘regulatory state’ in its normal mode of 
governance. The EU produced its own interpretations of ‘the science’ and 
disseminated those among its Member States. It took the view that both EU 
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and national law and policymaking should be based on ‘sound science’. Of 
course, in the context of the COVID-19 pandemic, ‘the science’ was highly 
contested. Furthermore, the EU did not operate in a vacuum but worked with 
the World Health Organization and with its Member States, in both gather- 
ing and analysing data and in developing its policy recommendations.*! The 
EU allowed more latitude than usual to the risk assessments of its Member 
States. In this way, the EU was able to portray its COVID-19 border govern- 
ance as legitimate, and even ‘depoliticised’, by decision-making residing with 
technocratic agencies. However, the EU actually took many ‘political’ deci- 
sions in its response to the pandemic, including collective vaccine procure- 
ment, the COVID-19 Digital Certificate or the Next Generation EU recovery 
and resilience plan. 

This aspect of the EU’s approach is consistent with the EU’s tendency to 
articulate certainty where it is not present and raises questions about how 
responsive the EU is to political or ethical concerns.“ Public health govern- 
ance, as understood broadly across this book, includes its ethical and politi- 
cal dimensions: it is not a purely technocratic undertaking (even if that were 
possible). In its depoliticized portrayal of its COVID-19 border control, the 
EU obfuscated its political choices. The EU’s approach also left almost no 
space for discussion of ethical dimensions, especially not through legal pro- 
cesses, which allow for holding executives to account. 

Third, the narratives of the EU’s COVID-19 border governance are strik- 
ing in their focus on ‘freedom’. While the Member States were closing bor- 
ders, even from the very beginning of the pandemic’s hold in Europe, the EU 
was articulating recommendations that focused on opening borders. These 
began as articulations of shared EU concepts of essential migration, be that 
key workers, or repatriation of residents or humanitarian protection for vul- 
nerable or displaced people. They developed into ‘science-led’ recommenda- 
tions to open the EU’s internal borders and, eventually, the EU’s external 
borders. They ‘hardened’ into mutual recognition of the ‘EU Digital COVID 
Certificate’. 

The implications for public health on ‘opening’ and ‘freedom’ are difficult 
to assess. In the earlier phases of the pandemic, before effective vaccines were 
available, they were obviously at odds with most other global legal and pol- 
icy responses. To protect populations, health systems and individuals, major 
restrictions on freedom were justified. But especially as vaccines were rolled 
out, it became necessary to consider also the other health (especially mental 
health) and wider effects of the initial lockdowns. Perhaps the EU’s articu- 
lations of ‘freedom’ and ‘opening up’ felt rather inappropriate in summer 
2020, when so many people across the world were still to be fully vaccinated. 
They certainly sit at odds with any values of global health equity, given the 
lack of global approach to vaccine rollout and the consequent lack of access 
to essential medicines across many least-developed countries. 
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A fourth key feature of the EU’s response is a focus on opening internal 
borders, at the expense, if necessary, of closing or keeping closed external bor- 
ders. As Commissioners Johansson and Reynders put it in February 2021, the 
EU supported the Member States’ choice ‘to be strict when it comes to travel 
to the Union, while maintaining the necessary mobility within the Union’. 
The characterization of internal mobility as ‘necessary’ is revealing and, as 
we have seen in other chapters in this book, bears little resemblance to public 
health indicators. The differential treatment in EU law of internal and exter- 
nal borders was already well-established in EU law and policy, for example, 
in response to the so-called “migration crisis’.©’ It resonates with notions of 
‘citizenship’ and ‘nationhood’, for instance, as at issue in the Canadian Tay- 
lor case.** While the focus of the EU was on ‘opening’ and ‘lifting’ border 
controls, when it came to borders external to the EU, these were to be lifted 
only ‘in a second stage’. The EU’s COVID-19 border laws perpetuated the 
existing differential treatment of different types of human migration in EU 
law, rather than considering the inherent dignity of all migrant human beings 
present within the EU or seeking to come to the EU. Further, they embed 
global structural inequalities that flow from (post)colonial relations.” In this 
regard, we can consider the EU’s response as deficient. 

Overall, despite significant EU competence over internal borders and some 
over external borders, the EU COVID-19 border laws respected a very wide 
range of divergence between the Member States in how the risks associated 
with the pandemic were managed.” Despite the narratives of ‘science-based’ 
decision-making, in practice, both internal and external EU borders were 
closed for longer than necessary from a public health point of view, for rea- 
sons which can be understood as political. Advice from both the WHO and 
the EU’s own ECDC” to the effect that undifferentiated border closures are 
overall ineffective” was not heeded by the Member States. The European 
Commission did nothing to challenge these national politically-based deci- 
sions. Roles for law and legal accountability were diminished, meaning that 
scrutiny of executive power deployed to control borders within and at the 
edges of the EU was also diminished. Effective public health governance 
should be subject to the rule of law: in this regard, the EU’s COVID-19 bor- 
der law and policy may be found lacking. 
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PUBLIC HEALTH EVIDENCE FOR 
PROVINCIAL BORDER MANAGEMENT 


Brenda J. Wilson 


7.1 Background 


Newfoundland and Labrador (NL) is one of Canada's ten provinces, with 
nearly 526,000 residents! and a land mass exceeding 405,000 square kilo- 
metres. 40% of the population lives in the St. John's metropolitan area; the 
rest—including distinct Indigenous groups—reside in small communities, 
many very remote. 


7.1.1 Public Health Legislation 


In 2019, NLs Legislative Assembly passed the Public Health Protection and 
Promotion Act (PHPPA),? with the purpose of promoting and protecting the 
health of the population and promoting health equity. In introducing the 
legislation,’ the health minister’s comments appeared prescient: 


during the commemoration and honouring of those who served in the 
First World War, what gets forgotten is in the immediate aftermath of all 
those soldiers coming home, the Spanish Flu of 1918 and *19 infected half 
a billion people worldwide: 500 million people. At the time, the popula- 
tion of the planet was maybe a fifth of what it is today. It had an appall- 
ing effect on our population, and it wiped out Indigenous communities 
in Okak and Hebron, up in the Big Land [a commonly used provincial 
nickname for Labrador].* 

We are living in a world with SARS and Ebola and you are one plane 
flight away from a significant health problem and we need legislation that 
can adapt and deal with that. 
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Section 28(1) of the PHPPA specifies the special measures available to the 
province’s Chief Medical Officer of Health (CMOH) in the situation of a 
declared public health emergency.* 


7.1.2 The Pandemic in NL 


The first presumptive case of COVID-19 in NL was recorded on 14 
March 2020.* The minister of health declared a public health emergency on 
March 18, and the CMOH, Dr. Janice Fitzgerald, issued a number of special 
orders, closing many businesses and facilities, limiting gathering size, pro- 
hibiting visitation to personal care homes, and requiring people entering the 
province to self-isolate for 14 days. 

On March 16, a cluster of cases was linked to a funeral home in St. John's, 
the so-called “Caul's outbreak”.’ This generated 178 cases, all of which could 
be ultimately tracked back to incoming travelers. Five people were admitted 
to ICU and two died. 

As concerns grew, amended special measures were implemented on May 4,* 
restricting entry to the province to NL residents, certain groups of (asympto- 
matic) workers, and those in a number of defined exemption categories, with 
additional exemptions added May 5? (box). The province effectively entered 
near total isolation from the rest of Canada and the world. As of July 2020, 
almost no COVID-19 cases came from an unknown source, indicating highly 
effective case identification and control of virus spread. 


7.2 The Challenge 


Kimberley Taylor lived in Nova Scotia but was born and raised in NL. On 
5 May 2020, her mother passed away unexpectedly in her NL home. Ms. 
Taylor was denied an exemption to enter NL on May 8; the decision reversed 
a few days later on appeal. She challenged section 28(1)(h) of the PHPPA, 
which provides that the CMOH may “make orders restricting travel to or 
from the province or an areas within the province”,!! as being outside the 
province's jurisdiction and the decision to refuse her entry as contrary to her 
sections 6 and 7 Charter rights to mobility and liberty. She did not challenge 
the CMOH’s authority or procedural or fairness aspects of the decision. The 
Canadian Civil Liberties Association (CCLA) joined her in the challenge. The 


case was heard in the period before vaccines became widely available. 


7.3 The Decision 


Arguments were heard by Justice Donald Burrage, who considered four 
8 y 8 
questions: 113 


1 Were the special measures a valid law? 
2 Did they violate the Charter right to mobility (section 6)? 
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3 Did they violate the Charter right to liberty (section 7)? 
4 Ifthe Charter mobility right was violated, was it justifiable under section 1? 


7.3.1 The Validity of the Special Measures 


Justice Burrage ruled that the special measures were valid and that Ms. Taylor’s 
Charter right to mobility was violated but not her right to liberty. He ruled that 
the infringement of her Charter rights was justified under s. 1 of the Charter, 
in response to the COVID-19 pandemic. 

In his determination, Justice Burrage distinguished the purpose of the 
legislation (to protect the health of NL residents—the desired effect) from 
the means to achieve this (denying entry to a non-resident). He concluded 
that neither federal powers over interprovincial works and undertakings!* 
nor federal emergency powers to make laws for the peace, order, and good 
government of Canada applied in this case and that section 28(1)(h) of the 
PHPPA, as a public health measure, fell under the province’s authority over 
matters of a local or private nature!’ or over property and civil rights.” 


7.3.2 Rights to Mobility and Liberty (Sections 6, 7) 


Noting that no previous decision had addressed the simple right to mobility 
(right simpliciter)—not linked to earning a living or taking up residence!%— 
Justice Burrage indicated that no precedent “squarely addresses” this and 
that “Mobility Rights has a common meaning until one attempts to seek its 
outer limits”. In his reasoning, he considered the purpose and nature of 
mobility rights, precedent, and consistency with international obligations. 
He articulated three distinct mobility rights: to enter Canada, to remain 
in Canada, and to leave Canada,” framing these as “positive” rights, i.e., 
“rights of action”—to choose, to travel for livelihood or residence, to come 
and go as one pleases.?! 

He reasoned that the right extends to all of Canada, and exercising it 
means being able to traverse provincial and territorial boundaries.” Prov- 
inces could not render this right “practically ineffective” by closing their bor- 
ders, drawing a domestic analogy: 


we would regard the right to come and go from one’s home, and to remain 
in it, as surely including the right to wander from room to room.” 


Absent case law, Justice Burrage noted that a pre-Charter commentary by 
Justice Rand found favour with the Supreme Court of Canada? in its discus- 
sion of mobility rights: 


Canada is a unified federation, not a series of republics. We are one people 
with one common country. The right to traverse Canada thus gives Cana- 
dian citizenship its true meaning and prevents artificial barriers from being 


82 Brenda J. Wilson 


erected between the provinces. . . . In this manner the country may not be 
“converted into a number of enclaves and the ‘union’ which the original 
provinces sought and obtained disrupted.””° 


He essentially stated that personal mobility is fundamental to nationhood 
and one of the “most cherished rights of citizenship”.?¢ 

Finally, reiterating the presumption that the Charter should provide at 
least as much protection as any international human rights treaties ratified 
by Canada, he referred to Article 12 of the International Covenant on Civil 
and Political Rights (ICCPR)” and Article 13 of the Universal Declaration 
of Human Rights.”® His final interpretation was framed as a “purposive and 
generous approach to mobility”, concluding that the right to travel includes 
the right to cross provincial boundaries, not limited to residence or liveli- 
hood—a right simpliciter. 

Justice Burrage noted that including mobility rights under s. 7 would cre- 
ate parallel rights with different tests and standards, risking incoherence in 
the Charter.*! But ultimately, considering all the circumstances, he ruled 
that Ms. Taylor's “decision [to attend her mother's funeral] did not rise to 
the level of a “fundamental personal choice”, as defined in case law, so as to 
attract constitutional protection”.*? 


7.3.3 Section 1 Analysis: Intersection with Public Health Perspectives 


“[If] government . . . is going to tell a citizen . . . that she cannot travel to 
Newfoundland and Labrador, it had better have a very good reason”.* Justice 
Burrage applied the Oakes test,” analyzing the effects (or potential effects) of 
the pandemic on the health of the NL population and comparing the means 
(travel restrictions) to prevent or mitigate these effects against those less dras- 
tic. He concluded that the circumstances of the pandemic meant that the goal 
of section 28(1)(h) met the requirements for being both “pressing and sub- 
stantial”. In his proportionality analysis, he considered two lines of quantita- 
tive evidence: epidemiological data on COVID-19 impact and severity and 
predictive modelling estimates of the likely effect of the travel restriction. He 
also considered how far the Court should defer to the CMOH’s expertise in 
making critical decisions during a pandemic emergency. 


7.3.3.1 Epidemiological Evidence 


The epidemiological evidence addressed the seriousness of SARS CoV-2 virus 
infection and the particular vulnerability of the NL population to serious out- 
comes. Data were drawn from Canadian reports, indicating a high mortality 
rate (proportion of total population dying from COVID-19) and high case 
fatality rate (death rate in people known to be infected with COVID-19).% 
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Additional data on severity were based on reports from China, the United 
Kingdom, and the United States; taken together, these described a disease 
roughly “ten times more lethal than influenza”.*” Data from China, the 
United States, and Ontario indicated higher risks of death or serious illness 
in people who were older, obese, or with pre-existing chronic health condi- 
tions like heart or lung disease or diabetes.** Data from Statistics Canada and 
the Canadian Institute for Health Information suggested that NL would fare 
worse than the rest of Canada because the population was older and had 
a higher prevalence of these risk factors.” After the early “Caul’s cluster” 
episode,* public health efforts had apparently been extremely effective in 
controlling viral transmission through testing, contact tracing, isolation, and 
physical distancing interventions: healthcare capacity had not been exceeded. 
The applicants argued the province “had already been successful at flatten- 
ing the curve”*! and the travel restrictions were unnecessary. Rejecting this, 
Justice Burrage accepted the epidemiological analysis that these efforts meant 
the population had extremely low immunity; therefore, preventing new 
chains of transmission before they started was critical. Of central importance 
was the significant pre-existing strain on NL's health system capacity, with 
average pre-pandemic ICU occupancy rates of 50-60%.*? How much would 
it take for COVID-19 cases to overwhelm critical care capacity, especially if 
exacerbated by non-residents and tourists falling ill? 


7.3.3.2 Predictive Modelling 


To what extent was the low viral transmission in NL due to the travel 
restrictions and not the assiduous application of the other public health 
interventions? The situation was not conducive to experimentation, and it 
is impossible to prove a counterfactual. Justice Burrage placed considerable 
weight on the modelling carried out by the province’s Predictive Analytics 
Technical Team. Citing Justice Bastarache, Justice Burrage stated that “in 
the absence of determinative evidence, the Court is entitled to rely on logic, 
reason and the application of common sense to what is known.”* 

The province’s team used two very different predictive modelling method- 
ologies,** allowing them to examine the robustness of their findings. “What 
would have happened” was estimated by the number of cases (predicted by 
modelling) that would have been expected without the travel restrictions. 
The models embedded varying assumptions about volume of inward travel, 
proportion of incomers infected, compliance of incomers with self-isolation 
rules, number of exemptions granted, and so forth. The two sets of results 
largely agreed with each other: over a nine-week time frame, the case count 
would have been five to 20 times higher, depending on the model and the 
assumptions.* Reducing entry by 90% would still equate to around 1,000 
arrivals weekly—so three infected people failing to self-isolate in a single 
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week is a conservative assumption. These were not empirical observations, 
they were predictions, but Justice Burrage considered the modelling results to 


be “convincing evidence” .*° 


7.3.3.3 Deference to Public Health Expertise 


In considering whether the travel restrictions were the least drastic means 
available, Justice Burrage reflected on the extent to which the CMOH should 
be afforded flexibility in developing measures against COVID-19, quoting 
Justice LaForest:* 


Given that the objective is of pressing and substantial concern, the Legisla- 
ture must be allowed adequate scope to achieve that objective. It must be 
remembered that the business of government is a practical one. The Con- 
stitution must be applied on a realistic basis having regard to the nature of 
the particular area sought to be regulated and not on an abstract theoreti- 
cal plane. 


He equated the travel restrictions to “a medical decision directed towards 
protecting the health of those in this province” ,** concluding that the CMOH 
had the qualifications to make such a decision while the courts did not. He 
noted that while the travel restrictions had not been debated or approved by 
the legislative assembly, the latter had bestowed the powers on the CMOH in 
the first place and that it was the minister of health’s declaration of the public 
health emergency that had activated the conditions for their exercise. 

Justice Burrage did, however, agree that “the pandemic is not a magic wand 
which can be waved to make constitutional rights disappear” and that “the 
decision of the CMOH is not immunized from review”.* He explored and 
dismissed other measures, e.g., tailoring restrictions more closely to incoming 
travelers likely to be at higher risk or relying on (or trying to enforce) self- 
isolation requirements. In doing this, he reflected on the situation as it existed 
in April 2020, noting the importance of the precautionary principle in public 
health decision-making: the margin for error is small when handling a severe 
and ever-evolving emergency.*° He also accepted that public health interven- 
tions were often multifaceted and had to be so, especially when handling a 
complex emergency. 


7.4 Discussion and Conclusions 


This may be the first case to test the simple right to mobility under Canada’s 
Charter of Rights and Freedoms. The analysis extended to the historical aspi- 
rations of confederation, considering how the right to mobility “defines the 
relationship of citizens to their country”! so is fundamentally linked with 
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nationhood. But it also spoke to Canada’s international human rights obliga- 
tions and “concern for the dignity of the individual”.*? 

The Court’s decision rested on accepting extrapolations of epidemiological 
observations from other settings and estimates from mathematical models, 
assembled at a time when data and experience were inevitably limited. Salt- 
elli and colleagues raise concerns that the results of mathematical modelling 
are inherently uncertain; while “a great way to explore questions”, they are 
“a dangerous way to assert answers.” It is not within this chapter’s scope 
(nor its intention) to examine the validity of the modelling results or their 
interpretation by the Court; inescapably, the models were the only available 
substitute for actual measurements of the travel restrictions’ effects in this 
situation. The Taylor case has provided insight into the challenge of navigat- 
ing a path between protecting collective interests and individual rights when 
the evidence is technical, complex, and necessarily incomplete. 

The Court also explicitly considered the actions taken by the CMOH as 
equivalent to medical treatment of individual patients. The professional com- 
petencies required for medical practice in the discipline of public health are 
encompassed in the general CanMEDS framework. The specific objectives 
of training in the specialty of Public Health and Preventive Medicine empha- 
size not only sufficient expertise to interpret relevant scientific data but also 
skills for “diagnosis and intervention” at the population level.** Public health 
physicians are also expected to “responsibly use their expertise and influ- 
ence to advance the health and well-being of individuals, families, groups, 
organizations, communities, and populations” and “use judgement in bal- 
ancing efforts to achieve health for all.”5* In many jurisdictions, clarity is 
lacking about the power and authority of the CMOH role.” Although the 
“population-as-patient” concept is common in public health—and inherent 
in the CanMEDs competencies—there is an inevitable tension between these 
expectations of a medical professional and the practical ability to exercise 
them if a physician is in a public servant role. 


BOX EXTRACT FROM SPECIAL MEASURES ORDER 
(AMENDMENT NO. 11)*% AND EXEMPTION CATEGORIES*? 


1 For the purpose of this order, “resident” means an individual who is the 
following: 


a_ is lawfully entitled to be or to remain in Canada; 

b makes his or her home in the province; and 

c is ordinarily present in the province but does not include a tourist, tran- 
sient, or visitor to the province. 
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2 All individuals are prohibited from entering Newfoundland and Labrador, 
except for the following: 


a residents of Newfoundland and Labrador; 

b asymptomatic workers and individuals who are subject to the Updated 
Exemption Order effective April 22, 2020; and 

c individuals who have been permitted entry to the province in extenuat- 
ing circumstances, as approved in advance by the Chief Medical Officer 
of Health. 


[Exemption categories added.] 
1 Individuals who enter the province: 


a who have a significant injury, condition, or illness and require the sup- 
port of family members resident in Newfoundland and Labrador; 

b who are visiting a family member in Newfoundland and Labrador who is 

critically or terminally ill; 

to provide care for a family member who is elderly or has a disability; 

to permanently relocate to the province; 

who are recently unemployed and who will be living with family members; 

to fulfil a short-term contract, education internship, or placement; 

who are returning to the province after completion of a school term out 

of province; and 

h to comply with a custody, access, or adoption order or agreement. (This 
includes a child/children arriving in the province, as well as individuals 
who are accompanying the child/children.) 


aroaan 


are exempted from the prohibition of entering Newfoundland and Labrador, 
provided they make a formal request to the Chief Medical Officer of Health in 
accordance with the direction provided at gov.nol.ca/covid-19 and provided 
they comply with all other Special Measures and Exemption Orders. 
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FIRST NATIONS JURISDICTION, 
COVID-19, AND THE IMPLICATIONS 
OF SPATIAL RESTRICTIONS IN A 
SETTLER COLONIAL CONTEXT 


Sophie Thériault, Eva Ottawa, and Florence Robert 


8.1 Introduction 


Throughout the COVID-19 pandemic, First Nations communities! in Can- 
ada have asserted their authority to protect their members from the disease, 
for example by restricting mobility to and from their lands, refusing entry to 
all visitors and non-residents (except for essential workers), and implement- 
ing travel bans, curfews, and quarantine protocols.” These community-led 
actions were effective in decreasing the transmission of the virus within First 
Nations communities.* 

However, the capacity of First Nations communities to develop and 
enforce efficient COVID-19 measures adapted to their specific needs and 
circumstances has been hindered by institutional and material constraints 
directly resulting from the legacies of settler colonialism. In particular, the 
historical and ongoing dispossession of First Nations’ lands and sovereignty 
has impeded their ability to implement and enforce their COVID-19 pro- 
tocols, especially where their protective measures were contested either by 
their own members or by outsiders.* Moreover, in the context of the systemic 
discrimination experienced by First Nations in accessing essential services 
and goods on reserve, mobility restriction measures to contain the spread of 
the virus adopted by First Nations communities, as well as by the federal and 
provincial governments, have exacerbated pre-existing structural inequalities 
and amplified harms experienced by community members, such as gender- 
based violence, mental illness and addiction.* 

This chapter reflects on the unique implications for First Nation people 
of the spatial restriction measures adopted by First Nations, provincial, and 
federal authorities in response to the COVID-19 pandemic. It also assesses 
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how to protect vulnerable community members against the virus, while miti- 
gating the cultural, emotional, and economic impacts of barriers to mobility. 
We argue that the recognition of Indigenous peoples” inherent jurisdiction 
to protect their communities, lands, and territories according to their own 
laws, along with the immediate implementation of the measures needed to 
address longstanding social inequalities in First Nations” access to services 
and infrastructures on reserves, are both necessary parts of the equation. 
Beyond enabling First Nations to adequately respond to current and future 
pandemics, such transformative changes are imperative for Canada to hon- 
our its commitment to implement the United Nations Declaration on the 
Rights of Indigenous peoples (UNDRIP).* 


8.1.1 Keeping the Virus at Bay: First Nations Jurisdiction 
and Mobility Restriction Measures 


First Nations communities across the country adopted various measures 
tailored to their unique needs and circumstances to contain the spread of 
COVID-19. These measures largely mirrored those implemented by the fed- 
eral and provincial governments, though often in stricter forms. For instance, 
many First Nations declared a state of emergency and adopted stringent 
COVID-19 protocols and by-laws, including lockdowns, quarantine, cur- 
fews, and travel restrictions in and out of the reserve.” Like other infrana- 
tional jurisdictions,* several First Nations erected checkpoints to control 
access to their communities by non-residents, including shoppers, tourists, 
recreational hunters, and cottage owners, among others.? Many First Nations 
communities adopted such measures through the Indian Act, which empow- 
ers Band Councils to enact by-laws “to provide for the health of residents 
on the reserve and to prevent the spreading of contagious and infectious 
diseases”! or via treaty or land claims agreement provisions. First Nations 
also anchored their responses in their inherent jurisdiction and legal orders, 
often in conjunction with Section 35 of the Constitution Act, 1982,!! and 
their right to self-determination recognized by the UNDRIP.” 
Indigenous-led responses to the pandemic are critical to preserving ances- 
tral cultures, knowledge, and practices,’ whereas the imposition of meas- 
ures by governments that do not recognize the specific role and jurisdiction 
of Indigenous peoples can undermine these practices and knowledge." 
Respecting the autonomy of First Nations to manage the pandemic locally 
is essential to adequately protect the health of First Nations in a culturally 
acceptable manner. As the United Nations Special Rapporteur on the Rights 
of Indigenous Peoples stated, “Indigenous peoples enjoying their collective 
right to autonomy as part of their right to self-determination are best placed 
to control the virus and to cope with months of isolation”.!5 This obser- 
vation is echoed by authors who have argued that “First Nations, as the 
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most proximate government, are best positioned to make policy and law in 
response to COVID-19 and that they should be supported financially in that 
endeavour by the federal government”.!* However, First Nations’ responses 
to the COVID-19 pandemic, especially measures aiming to control access to 
their territory, have been hampered and undermined by government actions 
and inaction.*” 

Keeping with usual colonial practices, federal and provincial pandemic 
measures were applied to First Nations communities often without mean- 
ingful consultation or consent. The dynamics resulting from the provincial 
and federal governments’ lack of communication and coordination with First 
Nations became particularly visible when state authorities unilaterally decided 
to reopen the economy without taking into account the needs of First Nations 
communities and the COVID-19 measures they already had in place. For 
example, in British Columbia, while First Nations were erecting checkpoints 
to prevent outsiders—and the virus—from entering their communities, the 
provincial government declared fishing and hunting “essential services”, thus 
opening the door to travel within First Nations’ traditional territories without 
any prior consultation and coordination with potentially impacted communi- 
ties.!8 Similarly, governments have deemed mining an essential activity, allow- 
ing large-scale mining operations to continue thereby increasing the risk of 
COVID-19 spreading to First Nations communities living near mining sites.” 
For its part, following the reopening of Quebec’s economy in the aftermath 
of the pandemic’s first wave, the Mohawk community of Kanesatake saw its 
efforts to keep visitors at bay through checkpoints thwarted by complaints 
from the neighbouring town’s officials. The mayor of Oka served the Mohawk 
Council and the provincial police force with legal notices alleging the check- 
points were “illegal” and urging them to be dismantled immediately, invoking 
the impact on the town’s economy as justification.? As these examples show, 
“First Nations communities will continue to face challenges from those who 
do not respect their inherent jurisdiction, particularly if their pandemic and 
recovery plans are not coordinated across jurisdictions” .”! 

The effectiveness of the mobility restriction measures adopted by First 
Nations in response to the COVID-19 pandemic—including checkpoints, 
lockdowns, quarantine protocols, and curfews—was also constrained by 
insufficient or otherwise defective institutional and material support from 
federal and provincial authorities.” For instance, while the federal govern- 
ment provided significant financial support for First Nations’ pandemic 
response, First Nations communities reported that the funding opportunities 
did not adequately meet their needs.” Rather, the support often came with a 
heavy administrative burden, especially for small communities with limited 
capacity (what some researchers have aptly termed “colonialism by paper 
cuts”).2* Furthermore, state authorities failed to meaningfully support the 
implementation of First Nations jurisdiction and, in some cases, to recognize 
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their authority altogether.? Due to the lack of enforcement capacity within 
communities,” many First Nations sought to collaborate with provincial and 
federal partners during the COVID-19 pandemic with respect to law enforce- 
ment.” However, First Nations were often ignored by state authorities or 
refused assistance and were instead instructed that the enforcement of First 
Nations by-law on reserve is the primary responsibility of Band Councils 
(while these same authorities readily enforced federal and provincial COVID- 
19 measures against First Nations people).?* Some First Nations checkpoints 
even encountered strong opposition from state law enforcement, particularly 
when located on public roads.?? 

Finally, First Nations decried the insufficient and fragmented COVID-19 
information and data sharing practices, which impeded the ability of First 
Nations communities to adequately respond to the pandemic. As observed 
in a study conducted with the Tsilhqot'in Nation in British Columbia, while 
the Tsilhqot'in Nation “exercised its jurisdiction over public health and 
safety by implementing [. . .] pandemic response measures”, they did so “in 
the absence of specific data about positive cases and potential exposures 
within and near Tsilhqot'in communities” .*% Similar issues were experienced 
by First Nations communities across the country.*! In the words of then 
Regional Chief Marlene Poitras, “[t]oo often [Flirst [N]ations were the last 
to receive information and were left out of the decision-making process at 
the federal, provincial and territorial tables”.*? The reluctance of governmen- 
tal authorities to share COVID-19 data with First Nations authorities “as 
governments”* undermined their ability to plan for appropriate and timely 
pandemic measures adapted to the changing levels of infection within and 
outside their communities. 

In sum, instead of providing First Nations communities with the tools and 
resources to support the implementation and enforcement of their inherent 
jurisdiction and right to self-determination over the pandemic response, the 
federal and provincial governments unilaterally imposed their own pandemic 
management approaches on these communities and their citizens without 
considering their unique needs and realities. As discussed in the next section, 
these measures disproportionately impacted First Nations, whose mobility 
is already considerably constrained by various settler colonial policies and 
practices. 


8.1.2 Colonialism, Systemic Discrimination, and the Unique 
Implications of Mobility Restriction Measures for First Nations 


Although recognized as effective tools to control the circulation of the virus, 
mobility restriction measures have unique implications for First Nations, 
who are already facing a health crisis resulting from historical and ongoing 
colonial and discriminatory laws, policies, and practices.** These pre-existing 
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conditions exacerbated First Nations’ vulnerability to both the virus and the 
containment measures implemented either by federal, provincial, or First 
Nations authorities.** 

The severity of these impacts varied according to the geographical loca- 
tion and colonial trajectories of the different Nations and communities. For 
example, the Cree Nation of Eeyou Istchee, which is party to a land claims 
agreement (the 1975 James Bay and Northern Quebec Agreement”) and the 
2002 Paix des Braves”, could rely on extensive local services and infrastruc- 
ture—including hospital services in their territory—during the “travel ban” 
orders enacted by their government.** By contrast, First Nations living on 
reserve lands where basic services and infrastructures are lacking were heav- 
ily impacted by the virus and related containment measures.*” 

In particular, pre-existing issues with housing shortages exacerbated the 
inequities experienced by First Nations. The imposition of containment 
measures such as mandatory quarantine, lockdowns, and curfews dispropor- 
tionately impacted First Nations’ citizens living in overcrowded, often multi- 
generational households, which made maintaining physical distancing nearly 
impossible.* Deficient infrastructure on reserve inhibited many communities 
from providing adequate self-isolation facilities to prevent the transmission 
of the virus within households.*! Consequently, some communities had to 
send infected citizens to quarantine in nearby urban centres, outside the com- 
munity, separating sick individuals from their support network.” Ironically, 
government-funded plans to alleviate the housing and infrastructure crisis on 
reserve were considerably delayed by the pandemic as a result of shortages in 
construction material and the public health restrictions that prevented non- 
resident workers from accessing construction sites on reserve." Delays caused 
by the COVID-19 pandemic have also been used by the federal government 
to explain its failure to meet its pledge to end boil-water advisories on reserve 
by 2021. This claim has been contested by communities and commentators.** 

Mobility restriction measures also heavily impacted First Nations living in 
communities where access to essential goods is limited, including food and 
other necessities. For example, in northern Manitoba, eight mothers from 
a First Nation community were heavily fined for defying their community’s 
stay-at-home orders as they drove to the nearby town to buy milk, diapers, 
and other essential goods for their children, which were not readily acces- 
sible on the reserve.* Notwithstanding the critiques that could be directed 
to the First Nation authorities for the enforcement of their by-laws in these 
circumstances, the incident illustrates the dilemma faced by First Nations 
who aim to protect their most vulnerable members against a deadly virus in 
the context of the dire lack of services and goods on reserve. 

On a different note, restrictions on mobility and gatherings significantly 
impacted First Nations’ access to land—especially outside of reserves—for 
traditional harvesting activities, ceremonies, and other Indigenous healing 


94 Sophie Thériault, Eva Ottawa, and Florence Robert 


practices.** In some communities, these barriers exacerbated existing food 
insecurity issues, in addition to disrupting culture, knowledge, and lan- 
guage transmission practices (although some communities have reported an 
increased in land-based activities during the pandemic).“ For Indigenous 
peoples, connection to the land, the harvesting and sharing of traditional 
foods and medicines, as well as ceremonies are central to community and 
individual health and well-being. These practices, as well as the laws and rela- 
tionships in which they are grounded, are also integral to some First Nations’ 
pandemic plans.** However, some First Nations’ traditional activities and 
ceremonies on and off reserve have been disrupted during the pandemic by 
state-authored public health measures—such as gathering restrictions and 
travel bans—ill-adapted to Indigenous laws, traditions, and cultures.” 

Pandemic measures have also exerted pressure on community and kinship 
networks within and across reserves’ boundaries, for instance, by preventing 
individuals living on reserve to visit and provide support to family members 
who, for reasons not always under their control, live off reserve. Moreover, 
the increased social tensions induced by ill-conceived COVID-19 measures 
took place in the context of traumatic events that have impacted Indigenous 
peoples during the pandemic. For example, in the Atikamekw Nehirowisiw 
community of Manawan, as community members were coping with the virus 
and confinement measures, they were confronted with the trauma left by 
residential schools as more than 100 unmarked graves were discovered in 
Kamloops and other sites, as well as by the tragic death of Joyce Echaquan 
amidst the racist insults of a nurse at the Joliette hospital.* These cumula- 
tive traumatic experiences have led to an aggravation of mental health issues 
within the community and an overuse by public health authorities of coercive 
measures against individuals in crisis, including involuntary admissions in 
psychiatric hospitals located outside the community.s! 


8.2 Looking Forward: UNDRIP and the Future of First Nations” 
Pandemic Preparedness 


First Nations in Canada responded quickly to the COVID-19 pandemic to 
protect their citizens. Their actions were prompted by the knowledge accu- 
mulated through past pandemics, including SARS and the H1N1 flu virus, 
by the increased vulnerability of their citizens resulting from the prevalence 
of underlying health conditions in many communities (including diabetes and 
chronic respiratory diseases) and by the lack of access to adequate healthcare 
and other essential services, especially on reserve.*? Commentators through- 
out the pandemic emphasized that First Nations” authority to make poli- 
cies and laws in response to COVID-19 according to their own laws, needs, 
and priorities must be respected.* Yet the exercise by First Nations of their 
jurisdiction to protect their citizens from the virus has been significantly 
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constrained both by the colonial jurisdictional framework and by the mate- 
rial conditions in which First Nations are bound to operate. The capacity 
of First Nations to respond efficiently and adequately to public health crises 
requires deep structural changes to decolonize the relationships between the 
Canadian state and Indigenous peoples and to “[comprehensively address] 
the systemic inequities in government services for First Nations peoples”.** 

In June 2021, as First Nations were battling to keep the virus out of their 
communities, Canada enacted the UNDRIP Act, which affirms that “[t]he 
Government of Canada must, in consultation and cooperation with Indig- 
enous peoples, take all measures necessary to ensure that the laws of Canada 
are consistent with the Declaration”.* We argue that the UNDRIP contains 
all the tools necessary to enable First Nations to protect their communities 
and citizens in times of crisis, such as during a global pandemic. The imple- 
mentation of UNDRIP in the Canadian legal system should form an essential 
component of Canada’s future pandemic preparedness plans. 

The capacity of First Nations to respond to health crises hinges on the 
recognition and respect for their inherent jurisdiction to protect their com- 
munities and their traditional lands, territories, and resources, in light of the 
rights to self-determination and to free, prior, and informed consent affirmed 
in the UNDRIP.* In the words of the Truth and Reconciliation Commission 
of Canada: 


Self-determination holds the key to better Aboriginal health by allowing 
communities to develop programs that are suited to their own needs, and 
to do so in a holistic way, avoiding the jurisdictional disputes that have 
plagued progress in health and so many other areas where the residential 
schools still cast a large shadow.“ 


While the Supreme Court of Canada has yet to confirm the existence of an 
inherent right to self-government protected under Section 35 of the Constitu- 
tion Act, 1982, it may do so in a near future when deciding the case Refer- 
ence to the Court of Appeal of Québec in relation with the Act respecting 
First Nations, Inuit and Métis children, youth and families.** In this case, the 
Quebec Court of Appeal, referring considerably to the UNDRIP, recognized 
that a generic right to self-government over child and family services for 
Aboriginal peoples is protected under Section 35. We propose that this right, 
if upheld by the Supreme Court of Canada, could lead to a recognition of a 
similar right in other sectors including public health for Indigenous peoples. 

Ultimately, however, for First Nations to respond efficiently to public 
health crises, it is urgent for the state to remedy, without any further delay, the 
systemic discrimination experienced by Indigenous peoples in the healthcare 
system, as well as in the access to essential services, infrastructure, and goods, 
especially on reserve. In that regard, the UNDRIP affirms that “Indigenous 
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peoples have the right, without discrimination, to the improvement of their 
economic and social conditions, including, inter alia, in the areas of educa- 
tion, employment, vocational training and retraining, housing, sanitation, 
health and social security”.*? At the individual level, “Indigenous people have 
an equal right to the enjoyment of the highest attainable standard of physi- 
cal and mental health”.* To this end, as argued by researchers, the Canadian 
Human Rights Tribunal decision in Caring Society v Canada,®! which found 
inequitable funding of children’s services for First Nations families was dis- 
criminatory and issued a number of remedial orders, may “provide a compre- 


hensive roadmap of the federal government’s legal obligations for the funding 


and provision of measures designed to prevent and respond to health crises”. 


The recognition of Indigenous peoples’ jurisdiction and the meaningful 
application of their legal orders are imperative for First Nations to respond 
to the COVID-19 pandemic and future ones efficiently, equitably, and in a 
culturally appropriate manner. The implementation of the UNDRIP in the 
Canadian legal system offers a pathway towards the realization of this urgent 
objective. 
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BORDER CONTROLS AS PART 
OF AOTEAROA NEW ZEALAND’S 
RESPONSE TO THE COVID-19 PANDEMIC 


Siouxsie Wiles! 2 


9.1 Introduction 


Aotearoa New Zealand is an island nation of approximately five million peo- 
ple, located in the Pacific Ocean. The country covers a land area of almost 
270,000 km? and consists of two large islands and hundreds of smaller 
islands. Aotearoa New Zealand was first settled by Polynesian voyagers in 
the 13th century and then colonized by the British in the 1800s. One in 
six people in Aotearoa New Zealand identify as having indigenous Maori 
ethnicity and almost 8% of the country’s population identify as being of 
Pacific origin.! While English is the predominant language spoken, Aotearoa 
New Zealand's official languages are New Zealand sign language and te reo 
Maori.” 


9.2 Border Controls in Aotearoa New Zealand’s 
Early Pandemic Response 


On the 30th of January 2020, the World Health Organization (WHO) 
declared Coronavirus Disease 2019 (COVID-19) a public health emer- 
gency of international concern, and COVID-19 became a notifiable disease 
in Aotearoa New Zealand. Despite the country’s geographic isolation, we 
knew that the arrival of COVID-19 was imminent due to the numbers of citi- 
zens or residents who travel overseas and the large numbers of tourists and 
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students who enter the country each summer, predominantly from Europe 
and mainland China. Soon, border-related controls were implemented to try 
to control the entry of the disease into the Aotearoa New Zealand. These 
border-related measures and a timeline of when they were actioned are pro- 
vided in Figure 9.2. 

The first border-related control used by the New Zealand government 
was to bar entry to travelers from China, except for New Zealand citizens, 
permanent residents, and their families. This came into force on the 3rd of 
February 2020. Days later, a repatriation flight arrived from Wuhan, with 
passengers transferred to a military base to quarantine. 
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FIGURE 9.1 Cases overlaid with border closures and Alert Levels. 
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FIGURE 9.2 Border measures. 
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By the end of February 2020, with cases appearing around the world, 
health officials began screening passengers arriving on direct flights from 
Hong Kong, Japan, South Korea, Singapore, and Thailand. When Aotearoa 
New Zealand’s first COVID-19 case was reported on the 28th of February, 
in a traveler from Iran, the government extended the bar on entry to travelers 
from Iran too. As with China, New Zealand citizens, permanent residents, 
and their families were exempt. However, they were required to self-isolate 
for 14 days on arrival. Days later, the government introduced self-isolation 
requirements for arrivals from Northern Italy and South Korea. 

On the 11th of March 2020, the WHO declared COVID-19 a pandemic. 
Aotearoa New Zealand’s second case was also reported that day, related to 
travel from Italy. Over the following days, several new cases were reported. 
On the 16th of March, the government prohibited cruise ships from docking 
and required all international arrivals to self-isolate for 14 days. Just a day 
later, it was reported that Immigration New Zealand had placed two foreign 
tourists into quarantine for defying the self-isolation requirement. 

During February and March, there was much discussion, both within 
Aotearoa New Zealand and beyond, of the optimal strategy to deal with the 
growing pandemic.’ Under consideration were factors such as minimizing mor- 
bidity and mortality, preventing health systems from being overwhelmed, and 
managing the economic impacts for a novel transmissible disease for which 
there were no known treatments or vaccines. By then, exponential growth of 
the virus had been brought under control in Wuhan, China, using non-phar- 
maceutical interventions including isolation, quarantine, and internal travel 
restrictions.* This showed that elimination—bringing cases to zero or near zero 
in a particular location—was possible, at least in the short term. To achieve this 
would require both controlling transmission within the location in question 
and preventing the seeding of new transmission chains from other locations. 

This is the strategy that Aotearoa New Zealand adopted, and the country 
closed its borders on the 19th of March 2020. At that time, 28 cases had been 
reported in the country, spread over a wide geographical area from the North 
to the South Island. Globally, confirmed cases were approaching a quarter of a 
million. The border closure meant only citizens and permanent residents could 
enter Aotearoa New Zealand, and they had to self-isolate for 14 days. There 
were a small number of exceptions to the closed border. Samoan and Tongan 
citizens who needed to travel to Aotearoa New Zealand for essential reasons, 
like accessing healthcare, were still permitted entry, as were essential health 
workers and people seeking to enter the country for humanitarian reasons. 

Just two days later, on the 21st of March, health officials announced they 
had identified the country’s first cases of COVID-19 with no obvious links to 
international travel. With the prospect of undetected community transmission 
becoming increasingly likely, the government introduced a four-tiered Alert 
Level system, specifying the public health and social measures the country 
would take to control the spread of COVID-19.* By mid-March, researchers 
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at Te Pūnaha Matatini, a Centre of Research Excellence in Complex Systems, 
had begun developing mathematical models to study the potential spread of 
COVID-19 in Aotearoa New Zealand.* These would prove crucial in aiding 
the government's decision-making on, for example, changing Alert Levels. 
So to was Aotearoa New Zealand's relatively low per capita allocation of 
emergency intensive care beds.” 

On the 25th of March 2020, a state of national emergency was declared, 
and the country moved to Alert Level 4. This was effectively a nationwide 
stay-at-home order, which entailed a stringent lockdown of all non-essential 
services. Within two weeks, the measures were clearly working and daily case 
numbers were beginning to fall (Fig. 9.1). On the 27th of April, the country 
began moving down the Alert Levels. The outbreak had seemingly peaked on 
the 2nd of April, with 89 confirmed cases reported that day (Fig. 9.1). By the 
8th of June 2020, and with no active cases, Aotearoa New Zealand moved 
to Alert Level 1, where the only control measures that remained were those 
in place at the border. 


9.3 Aotearoa New Zealand’s First Wave of COVID-19 


Analysis of Aotearoa New Zealand’s first COVID-19 “wave” showed that 
between the 26th of February and the 1st of July 2020, there were a total 
of 1,178 laboratory-confirmed COVID-19 cases and a further 350 probable 
cases. Genomic sequencing of samples from more than half of the confirmed 
cases revealed 277 separate introductions of the virus into the country, though 
less than half of them resulted in any onward transmission.’ The sequences 
represented nearly all the genomic diversity present in the global viral popu- 
lation at the time,! showing importations had come from a wide range of 
countries. Genomic sequencing also supported epidemiological evidence that 
there had been several super spreading events prior to the country’s move to 
Alert Level 4.1! These included a wedding (98 cases), social events associated 
with a school (96 cases), a hospitality venue (77 cases), aged residential care 
facilities (56 cases and 51 cases), a private function (40 cases), and a confer- 
ence (39 cases). 

One of the factors in Aotearoa New Zealand’s success in eliminating 
COVID-19 is the country’s low population density of approximately 19 peo- 
ple per square kilometre. Yet almost 80% of Aotearoa New Zealand is unin- 
habited. A more appropriate measure would be lived density which is the 
population density experienced by the average person in a region. Geospatial 
data analyst Adam Campbell calculated the lived density for Aotearoa New 
Zealand as 425.4 people per square kilometre, meaning that if the country 
was a US State, it would rank near the middle.'* In other words, Aotearoa 
New Zealand is more urban than its low population density suggests. 

Binny and colleagues used their stochastic branching process model of 
COVID-19 transmission to simulate Aotearoa New Zealand’s first COVID-19 
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wave in the presence and absence of both border controls and the stay-at-home 
orders of Alert Levels 3 and 4.!° While limiting the number of people arriv- 
ing into a country using border controls demonstrably reduced the number 
of introductions of the virus in Aotearoa New Zealand and other countries,!€ 
Binny and colleagues’ data shows that border restrictions and self-isolation 
alone would not have been sufficient to prevent a serious outbreak from occur- 
ring. With no other measures in place, by the 13th of May 2020—the date that 
Aotearoa New Zealand’s stay-at-home orders were lifted—there could have 
already been over 60,000 reported cases and over 1,100 deaths.!” Allowed to 
continue spreading unimpeded, by the end of October 2020, there could have 
been over 1.81 million reported COVID-19 cases and 31,905 deaths.** Instead, 
the border restrictions and stay-at-home orders allowed time for testing and 
contact tracing capacities to be improved. 


9.4 Differential Vulnerabilities to COVID-19 


It is worth reflecting here on the communities that would have been hardest 
hit by COVID-19 had the earlier scenario played out. Socioeconomic and 
demographic factors, as well as long-term health conditions, render popu- 
lations vulnerable to different diseases in different ways. Indeed, previous 
pandemics have shown that Máori and Pacific people are at greater risk of 
negative outcomes.” For example, the Maori mortality rate during the 1918 
influenza pandemic was more than seven times higher than that of New 
Zealand Europeans. Similarly, during the 2009 H1N1 influenza pandemic, 
Maori and Pacific people were infected, hospitalized, and died at higher rates 
than New Zealand Europeans.? 

Beyond pandemics, there are decades of research showing that Máori and 
Pacific people in Aotearoa New Zealand have poorer access to healthcare ser- 
vices and higher unmet health needs.?! Indeed, modelling showed that even 
after controlling for age and pre-existing conditions, Máori would have 2.50 
times greater odds of hospitalization from COVID-19, and Pacific people 
have three times greater odds than non-Máori, non-Pacific people.” Model- 
ling also suggested that Maori and Pacific communities were at a high risk of 
suffering a large outbreak, which could remain undetected for a long time.” 
Similarly, Wiki and colleagues used nationwide data on a wide range of risk 
factors, including age, ethnicity, population density, socioeconomic depriva- 
tion, smoking, long-term health conditions, and health service awareness to 
create area-level COVID-19 vulnerability maps for Aotearoa New Zealand, 
finding notable spatial variations.?* 

These differences in vulnerability were apparent even in Aotearoa New 
Zealand's first COVID-19 wave. Most of the early cases were linked to 
imported cases—meaning that their demographics were predominantly 
those of people with the means to travel internationally. They were mainly 
in younger adults, in people of European ethnicity, and in those of higher 
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socioeconomic status.? While locally acquired cases were less common, 
unsurprisingly, they had more severe outcomes and were associated with 
more vulnerable populations, including older people, those living in aged 
residential care, and those of Pacific ethnicity.” Importantly, the cases asso- 
ciated with aged residential care facilities also showed that staff and visitors 
were a more important driver of transmission than residents.” 


9.5 Border Controls for Maintaining the Elimination Strategy 


With Aotearoa New Zealand adopting an elimination strategy for COVID-19, 
stopping the virus from continually reentering the country and reseed- 
ing community outbreaks was going to be crucial. But closing the border 
was not an easy decision to make. The country’s economy heavily relies 
on tourism, comprising almost 10% of direct and indirect contributions.?* 
For example, in 2019, there were over 3.8 million overseas visitor arrivals. 
Indeed, prior to the COVID-19 pandemic, international tourism expenditure 
reached NZ$17.5 billion per year, and almost 14% of working residents 
were employed by the tourism industry.” 

Another important contribution to the economy of Aotearoa New Zealand 
is international education, which supported nearly 50,000 jobs in the coun- 
try before the pandemic. International student fees contributed NZ$1.21 bil- 
lion to the country’s economy in 2019, while the total economic contribution 
of international education was NZ$5.23 billion. Students from China were 
the largest cohort in the country in 2019, followed by India.°° 

Early estimates suggested a pre-symptomatic incubation period for 
COVID-19 of up to two weeks, or even longer, which meant a large pro- 
portion of infected travelers would not be detected on arrival.** Subsequent 
modelling showed that the safest option was for arrivals to spend 14 days in 
managed isolation in a facility where opportunities for transmission between 
guests and from guests to staff were minimized, where guests required a nega- 
tive test result for release, and where staff would also be tested regularly.” 
This regime reduced the risk of an infectious case reaching the community 
to less than 1% per arriving case. Modelling also showed that shorter quar- 
antine periods, or reliance on testing only with no quarantine, would sub- 
stantially increase the risk of COVID-19 entering the community.” Others 
modelling the risk of importation of COVID-19 into the United Kingdom 
came to similar conclusions.** 


9.6 Dealing with International Arrivals 


During April 2020, the New Zealand government established a hotel-based 
managed isolation and quarantine system for all international arrivals, col- 
loquially referred to as MIQ. Those with symptoms on arrival into Auckland 
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were immediately transferred to a hotel close to Auckland International Air- 
port, set up to cater for those known or suspected to have COVID-19. Arriv- 
als into all MIQ facilities were tested for COVID-19 at regular intervals by 
real-time reverse transcription PCR (rRT-PCR). Those who tested positive, 
as well as their traveling companions, were then transferred to the facility for 
those with COVID-19. While some countries set up purpose-built isolation 
and quarantine facilities—and others used technology to isolate people in 
their homes or other chosen location (for example, Taiwan**)—using large 
hotels was a pragmatic solution that made use of and financially supported 
existing infrastructure that had become redundant when the borders closed 
to international travelers. 

Over the months that followed, further hotels were converted to MIQ 
facilities, and further measures were introduced to reduce the likelihood of 
someone arriving from overseas seeding a community outbreak. In June 2020, 
Prime Minister Jacinda Ardern announced that the New Zealand Defence 
Force would oversee the country’s border and MIQ facilities and that peo- 
ple would require a negative COVID-19 test before being able to leave a 
facility. In August, New Zealand Defence Force personnel replaced private 
security guards at MIQ facilities and border areas. In September 2020, regu- 
lar COVID-19 testing was brought in for everyone working at the coun- 
try’s border. In response to increasing demand, an allocation system for 
MIQ spaces was introduced in October 2020, and in early November 2020, 
returnees could no longer board a flight to Aotearoa New Zealand without a 
prebooked voucher for MIQ. 

In February 2021, the New Zealand medicines regulator Medsafe provi- 
sionally approved the Pfizer-BioNTech mRNA COVID-19 vaccine for use 
in Aotearoa New Zealand. With people working in MIQ having the highest 
risk of exposure to COVID-19, they were amongst the first to receive the 
new vaccine; indeed, it was made a legal requirement for anyone working 
in high-risk border environments to be vaccinated by the 1st of May 2021. 
However, modelling also showed that depending on vaccine efficacy in pre- 
venting transmission, routine testing of vaccinated border workers would 
be important to prevent them becoming a silent source of infection into the 
unvaccinated community.** 


9.7 Border Incursions 


In the first year of operation, over 135,000 people entered Aotearoa New 
Zealand via MIQ;* 1,454 of whom tested positive for COVID-19. The use 
of genomic sequencing established that at least some cases were a result of 
inflight transmission. For example, in September 2020, seven passengers 
started their journey to Aotearoa New Zealand from five different countries. 
They all took the same connecting flight from Dubai to Auckland and sat 
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within four rows of each other. After testing positive for COVID-19 while 
in MIQ, sequencing revealed their viral samples were genetically identical, 
except for a single mutation in one sample.** 

Also in the first year of MIQ operation, there were 13 known community 
outbreaks, resulting in 225 community cases and three deaths.* Of the 13 
outbreaks, seven originated in MIQ facilities, three were from airline workers 
who were not required to use MIQ, and one was related to a visiting cargo ship. 
The sources of the remaining two outbreaks, which resulted in stay-at-home 
orders being issued for the country’s largest city, Auckland, remain unknown.* 

The first MIQ-related outbreak comprised two people who were granted a 
compassionate exemption to exit MIQ early to attend a funeral. While there 
were no secondary infections from these cases, it did underscore the risk 
of granting such exemptions. A small outbreak also occurred when a New 
Zealand Defence Force (NZDF) member was infected at the MIQ facility in 
Auckland where he worked. Contact tracing identified three additional cases 
in Wellington (500 kilometres from Auckland), where his close contact lived. 
There was one additional case linked to the outbreak, in a worker at a retail 
outlet approximately 50 metres from one of the locations visited by the NZDF 
member.*! Another MIQ-related case occurred when a maintenance worker 
became infected after using an elevator within minutes of someone staying 
in the facility who had arrived from overseas.“ Another elevator-related 
transmission event occurred at a different MIQ hotel, which also experienced 
transmission through the hotel’s air circulation system. New arrivals to the 
facility were suspended and its air filtration systems improved.* Within 
MIQ-transmission late in someone’s 14-day stay also triggered a small com- 
munity outbreak with further spread on a domestic flight.“ 

The most serious of the post-elimination outbreaks in 2020 occurred 
after Aotearoa New Zealand had gone 102 days with no community cases. 
In August 2020, four cases of COVID-19 were found among workers at a 
cold storage facility in Auckland.* The city was immediately moved to Alert 
Level 3 (stay-at-home orders for most workers), while limits on gathering 
sizes were put in place for the rest of the country. Genomic sequencing rap- 
idly identified that cases were the result of a single introduction of the virus, 
though the source was never identified, in part because of bias and gaps in 
global sequencing data.** The outbreak grew to a total of 179 cases, includ- 
ing three deaths. 


9.8 The Emergence of More Infectious SARS-CoV-2 Variants 
and the End of Elimination 


During 2020, variants of the SARS-CoV-2 virus began emerging that posed 
an increased risk due to their increased transmissibility, ability to cause more 
severe disease, and/or ability to escape pre-existing immunity. This prompted 
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the WHO to begin characterizing particular variants as variants of interest 
(VOIs) and variants of concern (VOCs) and to assign them a letter of the 
Greek alphabet.“ 

In early April 2021, the WHO declared SARS-CoV-2 lineage B.1.617.2 
a VOI, as it was driving a significant second wave of COVID-19 cases in 
India.** They designated the variant the letter Delta. Shortly afterwards, the 
New Zealand government suspended travel from India. The WHO upgraded 
the Delta variant to a VOC on the 11th of May 2021. In July 2021, a cluster 
of cases within MIQ provided further evidence of both airborne transmis- 
sion of COVID-19 and the increased infectiousness of the Delta variant. Solo 
traveler A and travel group BCDEF arrived in Aotearoa New Zealand on dif- 
ferent flights from different countries on different dates and were transferred 
to different MIQ hotels.* When A and E both tested positive for COVID-19, 
the two groups were transferred to the same isolation hotel, though on dif- 
ferent dates. They were housed on the same floor in separate, nonadjacent 
rooms less than 2 metres apart. When persons C, D, and E tested positive, 
genome sequencing linked their infections to person A, not person E.°° Inves- 
tigation revealed transmission occurred either via the synchronous opening 
of the hotel room doors or via leakage of air under the doors. Protocols 
were immediately revised so that synchronous door opening would no longer 
occur and the HEPA filtration units reoriented to mitigate against movement 
of respiratory aerosols across the corridor.s! 

Also in 2021, Aotearoa New Zealand and Australia formed a quaran- 
tine-free travel bubble which opened on the 18th of April. On the 29th of 
June, the agreement was paused due to multiple COVID-19 outbreaks in 
Australia. On the 23rd of July, the travel bubble was suspended, and any- 
one returning to Aotearoa New Zealand after the 30th of July was required 
to stay in MIQ. Then on the 17th of August 2021, a second stay-at-home 
order was placed on Aotearoa New Zealand after the detection of a sin- 
gle community case of COVID-19 with no immediate epidemiological link 
to the border. Genome sequencing showed that the subsequent outbreak 
was linked to a single introduction of the Delta variant into the community 
and that the first sequenced case was genomically indistinguishable to sam- 
ples from two separate travel groups who had returned from New South 
Wales, Australia, via MIQ in the week prior to the community outbreak 
being detected. With Delta proving difficult to eliminate and Aotearoa 
New Zealand approaching high levels of vaccination in early October 2021, 
the country moved from elimination to suppression as a strategy.** MIQ 
remained in place, but on the 14th of November 2021, the isolation period 
reduced to seven days. 

At 8 A.M. local time on the 25th of November 2021, researchers in South 
Africa met with government ministers to discuss a new COVID-19 variant, 
B.1.1.529, detected less than two days before.** On the 26th of November, 
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the WHO declared B.1.1.529 a VOC and designated it Omicron.** On the 
27th of November, the New Zealand government imposed travel restric- 
tions on several African countries (designating them “Very High-Risk”) 
with entry to Aotearoa New Zealand restricted to New Zealand citizens 
and their time in MIQ increased to 14 days. Days later, the Alert Level sys- 
tem was replaced by the COVID-19 Protection Framework, which removed 
stay-at-home orders as a tool for reducing controlling COVID-19.5 The coun- 
try’s first confirmed case of Omicron in MIQ was reported on the 16th of 
December 2021, and within days, all countries had been removed from 
the “Very High-Risk” list and the length of stay for all arrivals into MIQ 
increased to 14 days. 

The first community cases of Omicron were reported on the 23rd of Janu- 
ary 2022. Over the months that followed, border restrictions began to lift and 
the country's MIQ system reverted to being hotels. On the 3rd of May 2022, 
the government announced that borders were opening and that unvaccinated 
visa holders, permanent residents, and Australian citizens normally residing 
in Aotearoa New Zealand would be able to travel without using MIQ. The 
government ended the COVID-19 Protection Framework on the 12th of Sep- 
tember 2022. As of the 5th of December 2022, there have been 1,979,614 
confirmed cases of COVID-19 in Aotearoa New Zealand, with 22,064 hospi- 
talizations, 587 people requiring intensive care, and 2,235 deaths.’ 


9.9 Conclusion 


Prior to the arrival of the Omicron variant, Aotearoa New Zealand's elimi- 
nation and then suppression strategy produced the best mortality protection 
outcomes amongst countries belonging to the Organization for Economic 
Cooperation and Development (OECD). The country had the lowest cumu- 
lative COVID-19 death rate, at 242 times lower than average of the 38 
countries in the OECD and the lowest number of “excess deaths”, with 
approximately 2,000 fewer deaths than expected.** As well as saving lives, 
Aotearoa New Zealand’s COVID-19 strategy also saved livelihoods. The 
country performed better than the OECD average in terms of adverse impacts 
on GDP and employment.” These findings were supported by an analysis by 
Oliu-Barton and colleagues, who concluded that elimination was superior to 
mitigation for GDP growth and preventing deaths, and that anong OECD 
countries, liberties were most severely impacted in those countries that chose 
mitigation. 

Border controls were crucial to the success of the elimination strategy, 
by reducing as much as possible the continual reseeding of COVID-19 into 
the community. While the emergence of increasingly infectious and immune- 
evasive SARS-COV-2 variants made the elimination of COVID-19 increas- 
ingly difficult, following the strategy allowed for the widespread rollout of 
COVID-19 vaccines in Aotearoa New Zealand. 
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BORDERS WITHIN BORDERS 
WITHIN BORDERS 


A Legitimate Approach to Controlling the 
First Two Years of the SARS-CoV-2 Pandemic 
in Australia 


Stephen Duckett 


10.1 Introduction 


Within a few weeks of its first COVID-19 case in January 2020, Australia 
closed its borders to China, slowing the arrival of the pandemic into the coun- 
try and giving it a 4-to-6-week benefit in terms of reduced infections.! The 
border closure eventually extended to all countries, and returning citizens 
had to spend two weeks in quarantine. Stringent public health measures— 
including what were known in Australia as ‘lockdowns’—were imposed by 
state authorities to manage the inevitable breaches of quarantine.? 

Within Australia, states closed their borders against each other, and within 
one state, Victoria, there was an internal border separating the capital, Mel- 
bourne, from the rest of the state, with tighter restrictions in Melbourne than 
the rest of the state. These restrictions on freedom of movement and associa- 
tion saved about 18,000 lives over the two years 2020-2021. Australians, 
especially in those states where restrictions were imposed, watched daily 
media conferences where state premiers, health ministers, and chief health 
officers reported on the number of new cases and whether there would be 
any change in restrictions; a New South Wales judge suspected that one New 
South Wales public health order ‘was the mostly widely read legal instrument 
in the history of NSW.”4 

The public health measures which underpinned this success in terms of 
deaths averted were contentious and subject to legal challenge, with courts 
asked to review whether the measures infringed an explicit guarantee of abso- 
lute freedom of intercourse clause of the Australian Constitution; whether 
they inappropriately infringed implied individual freedoms, specifically free- 
dom of movement, freedom of association, and freedom of religion; and 
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TABLE 10.1 Key challenges to the validity of movement restrictions 
Date of judgment Court 


High Court of Federal Court of State Superior Court 
Australia Australia 


January-June 2020 6 June: Bassi 1 and 2° 
11 June: Supple’ 
19 June: Kumar-NUS* 
July-December2020 10 December: 3 July: Gray” 
Gerner? 26 July: Gibson! 
9 October: 
Holcombe” 
12 October: 
Thomson”? 
2 November: Loielo!+ 
January-June 2021 24 February 2021: 10 May 2021: 


Palmer" Newman!‘ 
1 June 2021: 
Liberty Works" 
July-December 2021 6 September: 17 August: Cotterill!” 
Athavle'* 18 October: Baker?" 


8 December: Henry?! 


whether they were properly and reasonably made. This chapter reviews some 
of the legal issues raised in the challenges to the erection of borders to man- 
age the pandemic (see Table 10.1). A comprehensive analysis of the Austral- 
ian (national) government’s response to the pandemic is available elsewhere.* 

The public health measures were mostly imposed following declarations 
of states of emergency under state or Commonwealth legislation.222% Every 
challenge based on infringement of individual rights—as opposed to collec- 
tive rights of assembly—was dismissed. 

In addition to challenges to restrictions on freedom of movement, there 
were also challenges to the validity of the freedom of the body border or 
‘bodily integrity,’ specifically the validity of vaccine and mask mandates.” 
The anti-vaccination stance of high-profile tennis player, Novak Djokovic, 
was a factor in his being deported from Australia, precluding his participa- 
tion in the Australian Open tennis championship in January 2022.” These 
cases are not considered here. 


10.2 Closing the External Border to Citizens 


Although the World Health Organization advises against border closures as 
an epidemic response strategy, and they were not part of Australia’s pan- 
demic preparations,?* one of Australia’s first responses to the pandemic was 
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to close its borders to China on 1 February 2020 and then to Iran, South 
Korea, Italy, and subsequently, to all countries. Although exemptions were 
possible, citizens of other countries found it difficult to enter Australia, and 
Australian citizens needed to get special approval to leave. Australia, an 
island nation, went into isolation—an approach broadly supported by the 
public and upheld by the courts. 

Closing the external border separated families and friends. There was a 
dramatic reduction in arrivals into the country with the rate-limiting fac- 
tor being available space in specifically designated hotels for the required 
two-week quarantine period. Caps on seats meant planes were only partially 
full and ticket prices escalated, pricing flights to return to Australia out of 
reach for many. Managing consular support for ‘stranded Aussies’—citizens 
stranded overseas—was not handled well,” causing distress for many.?* 

A central right of citizens is often thought to be the right to enter and leave 
one’s own country,” but the pandemic showed that right might legitimately 
be constrained. 

The Australian restrictions started early. Part of the border control regime 
was to introduce controls on people leaving the country, with those who 
expected to return in the near future finding it difficult to get exit approval, 
as their return would add to pressure on quarantine facilities. This was chal- 
lenged by a conservative group, LibertyWorks, which was established to 
invest in ‘people, projects & causes that expand liberty. An employee of 
Liberty Works applied to travel to London to assess potential conference ven- 
ues, his application was denied, and Liberty Works challenged the decision in 
the Federal Court.** 

In brief, the exit controls were imposed by the Minister for Health and 
Aged Care under Commonwealth legislation, namely, the Biosecurity Act 
2015 (Cth). This act gave the Minister very broad powers to address biosecu- 
rity emergencies, of which the SARS-CoV-2 pandemic was declared to be one 
under the Biosecurity Act (Human Biosecurity Emergency) (Human Corona- 
virus with Pandemic Potential) Declaration 2020 (Cth). The case turned on 
the precise phrasing of the act, but the breadth of powers was determined by 
the Federal Court as legitimate in an emergency. 

The parallel right of Australian citizens to return to Australia was also 
constrained and, for a brief period, stopped altogether for citizens seeking 
to return from India. In response to a worsening outbreak in that country, 
in May 2021, the government completely banned arrivals from India, even 
of Australian citizens, an ethically challenging decision of dubious legality in 
terms of international law.*? 

Whatever its merit in terms of international law, the arrival ban was found 
to be a legitimate exercise of the same powers challenged by Liberty Works.** 
In Newman, it was held that the recognized common law rights of Gary 
Newman—an Australian citizen living in India—to return to Australia could 
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legitimately be constrained under the appropriate legislation: the Biosecurity 
Act 2015 (Cth).** 


10.3 Controlling Movement between States: Closing 
Internal Borders 


Australia is a federation, and although the Constitution grants the Common- 
wealth parliament power to override state laws about quarantine, states can 
make independent decisions about public health, and they did so during the 
pandemic.* Just as external border control was quickly adopted as a strategy 
to stop the spread of the virus, so, too, did states quickly erect internal bor- 
der controls. The first state to do so was the island state of Tasmania, which 
introduced entry controls on 19 March 2020, but within a week, North- 
ern Territory, Queensland, South Australia, and Western Australia all closed 
their borders to the eastern states, where the virus was spreading rapidly, 
causing disruption to the lives of families and friends caught on opposite 
sides of a state border.“ 

But core to the Australian federalism project was the deceptively simple 
but well litigated section 92 of the Constitution: ‘trade, commerce, and inter- 
course among the States, whether by means of internal carriage or ocean 
navigation, shall be absolutely free.” 

Australian mining oligarch Clive Palmer, who lived in Queensland but 
had interests in Western Australia, launched a constitutional challenge in 
the High Court of Australia in May 2020 to the Western Australian border 
closure,” with the facts remitted to the Federal Court for determination.* 
Rangiah J of the Federal Court found that border controls were an effective 
strategy in combating COVID-19: 


The border restrictions have been effective to a very substantial extent to 
reduce the probability of COVID-19 being imported into Western Aus- 
tralia from interstate. . . . If the current border restrictions were replaced 
by mandatory hotel quarantining for all entrants to Western Australia for 
14 days, Western Australia could not safely manage the number of people 
in hotel quarantine. If the border restrictions were replaced by a suite of 
measures including exit and entry screening, mandatory wearing of face- 
masks on aeroplanes, PCR testing on the second and twelfth days after 
entry and mandatory wearing of face masks for fourteen days after entry, 
they would be less effective than the border restrictions in preventing the 
importation of COVID-19. If the border restrictions were replaced by that 
suite of measures plus a “hotspot” regime, involving either quarantin- 
ing or banning persons entering from designated hotspots, they would 
be less effective than the border measures in preventing the importation 
of COVID-19. In view of the uncertainties involved in determining the 
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probability that COVID-19 would be implied into Western Australia from 
elsewhere in Australia, and the potentially serious consequences if it were 
imported, a precautionary approach should be taken to decision-making 
about the measures required for the protection of the community." 


The High Court was unanimous in its conclusion that Western Australia’s 
border closures were not discriminatory or protectionist, the underlying issue 
which led to section 92, and were appropriate as a legitimate exercise of its 
emergency powers.“ The epidemiological evidence reviewed by Rangiah J 
formed the context which allowed Kiefel CJ and Deane J in their joint deci- 
sion to conclude: 


It must be accepted that the restrictions are severe but it cannot be denied 
that the importance of the protection of health and life amply justifies the 
severity of the measures.* 


Although its conclusions were unanimous, the reasoning was not, with, in 
particular, a sharp and explicit disagreement about whether “structured pro- 
portionality”** provides a useful frame for assessment. Gageler J explicitly 
rejected its use, while Gordon J thought determining the legitimacy of the 
Western Australian border controls ‘not assisted by adopting structured pro- 
portionality as a tool of analysis.’ 

In contrast, Edelman J explicitly used structured proportionality: 


Structured proportionality makes explicit and transparent the only three 
independent grounds upon which a law might be held invalid as contrary 
to s 92. First, a law will be invalid if its very purpose is to undermine the 
freedom guaranteed by s 92. Secondly, a law will be invalid if its means 
of achieving its legitimate purpose are not “reasonably necessary”, in the 
sense that those means burden the freedom guaranteed by s 92 substan- 
tially more than obvious and compelling alternatives which could achieve 
the purpose of the law to the same extent. Thirdly, and in absolutely 
exceptional cases, a law will be invalid if its legitimate, but trivial, purpose 
is inadequate to support the extent of the burden placed upon the high 
constitutional purpose of s 92.4” 


Keifel CJ and Deane, in their joint judgment, also adopted structured pro- 
portionality as the frame,* arguing that it ‘certainly seems preferable to its 
main competitors.” 

The effect of the border closures was to impose the same quarantine 
requirements on interstate travelers as were required of international travel- 
ers, namely, at the time, a two-week stay in hotel quarantine. In Baker, the 
Victorian Supreme Court, in a judicial review case, accepted that a decision 
of Victoria’s Acting Chief Health Officer to require Olivia Baker to stay in 
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hotel quarantine was reasonable and that the Acting Chief Health Officer 
had made a fair assessment of the risks inherent in Baker’s proposed alterna- 
tive, home quarantine.*% 


10.3.1 Controlling Movement within a State 


Public health restrictions varied across Australia during 2020 and 2021, with 
Victorians enduring the longest and most severe restrictions.*! These public 
health measures, especially ‘lockdowns,’ effectively created a personal bor- 
der, requiring people to stay in their own homes with limited rights to exer- 
cise within a 5 kilometre radius. In Victoria, a night curfew was also imposed 
and an internal border between Melbourne and the rest of the state created 
for some periods of the pandemic.*? Freedom of assembly and protest was 
also curtailed. 

Australians generally supported state government responses to the pan- 
demic,* but a minority did not and challenged the legitimacy of movement 
restrictions, both politically and through legal action. The legal actions were 
mostly unsuccessful. 

Victoria's night curfew was challenged in Loielo on the grounds, i.a., that 
the restrictions on human movement imposed by the curfew unreasonably 
curtailed freedom of movement, contrary to Victoria’s Charter of Human 
Rights.** The challenge failed, as the Court accepted the decision-maker's 
conclusion that the curfew—as one of a set of related restrictions—was ‘rea- 
sonably necessary to protect public health.’* 

In Athavle, the Federal Court of Australia declined to grant a requested 
interlocutory order allowing the applicants to freely practise their religion 
and conduct services on important religious days. This case tested whether 
the relevant public health measures (in both Victoria and New South Wales) 
unreasonably interfered with an implied freedom of religion. The Court 
found that if the injunctive relief was granted, “there is a risk that members 
of the public will become infected, some will inevitably require hospitalisa- 
tion, and some might also die.” 5 The Court also found that accommodations 
could be made that would allow some form of observance to be held which 
was consistent with the public health measures. 

The orders restricting people's movement also restricted freedom of assem- 
bly and the right to protest. Although initially, some authorities thought the 
SARS-CoV-2 virus was transmitted by droplets, it is, in fact, aerosol spread.“ 
This means that outdoor transmission was less likely than indoor transmis- 
sion, but it still may occur, and hence, there is a public health risk from out- 
door assemblies. These risks can be mitigated—but not eliminated—by good 
management of the assembly. 

Importantly, in Gerner, the High Court reaffirmed that there was no 
implied freedom of movement in the Australian constitution which precluded 
legitimate movement regulation by states.* Again in Victoria, Kerry Cotterill, 
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who left her home to exercise and protest movement restrictions, failed to 
establish a legally protected right to protest included as a permissible ground 
for leaving home.*? A New South Wales case—challenging requirements to 
be vaccinated in certain work roles but which also touched on freedom of 
movement—also upheld that state’s public health measures. 

During 2020, the New South Wales police commissioner sought orders to 
prevent a number of outdoor demonstrations/assemblies.s! As Cavanagh J 
pointed out in one of those cases, “(e)ach case must turn on its own facts and 
on the evidence adduced by the parties,” and so some rallies were approved 
and some not. 

The death at police hands of George Floyd in the United States led to wide- 
spread concern and protests globally, with a ‘Black Lives Matter’ assembly 
planned in Sydney for June 2020. The public health interest and the right to 
assembly were considered by the New South Wales Supreme Court which 
prohibited the proposed assembly.** Fagan J noted: 


It is self-evident that the social distancing measures adopted to this point 
have been the key element in minimising the spread of this disease. A gath- 
ering of 5,000 people who are interested in this particular cause, at a time 
when the entire community is under direction not to gather in groups of 
more than ten, is an unreasonable proposition. The exercise of the funda- 
mental right of assembly and of expression of political opinion by gather- 
ing in numbers is not taken away by the current Public Health Order; it 
is deferred. 


On appeal, this decision was overturned, largely on procedural grounds,” 
with the public health issues not canvassed in the judgment, and so the rally 
went ahead. 

In the same week, a rally about the rights of refugees was prohibited 
and just over a week after that the NSW Supreme Court again returned to 
the right of assembly, and again refused a Black Lives Matter rally, both 
decisions made on grounds similar to those articulated by Fagan J.” In con- 
trast, another Black Lives Matter and related issues rally in Newcastle was 
allowed to proceed, with the decision taking into account the view of the 
Chief Health Officer that the risk was ‘low’ and that there had been no trans- 
missions of unknown origin in the previous four weeks.* A few weeks later, 
in Gibson, the Supreme Court supported the prohibition of a Sydney rally 
about Aboriginal deaths in custody with Ierace J, concluding the following: 


In my view, the balancing of the competing concerns of the right to free 
speech and to demonstrate, as against the safety of the community at large, 
at this particular phase of the pandemic, necessitates the granting of the 
order prohibiting the holding of the public assembly. In so finding, I take 
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into account the defendant’s proposed safety measures, but also the absence 
of a mechanism to enforce them and the current rating of the risk of trans- 


mission of the COVID-19 virus at public assemblies as being ‘medium’. ”* 


A few months later, the NSW Supreme Court again considered the competing 
interests of great importance, to use the NSW Court of Appeal phrasing.” 
In the first case, Holcombe, the right for a rally for transgender rights, was 
refused.”! Later that same week, in Thomson, the Court weighed the right to 
protest differently against the potential threat to public health.” In Thomson, 
the rally was to be about proposed changes to Commonwealth government 
funding of universities. The rally organizers proposed a number of risk miti- 
gation actions which, in the Court’s view, meant the following: 


[T]he health risks associated with this proposed assembly are so low, hav- 
ing regard to the way in which it will be conducted and the expected num- 
bers (even allowing for higher numbers) that the right to free speech and 
assembly outweighs whatever health risks there might be.” 


Although Gordon fairly described the New South Wales Supreme Court’s 
reasoning in these cases as a ‘mixed bag,””* one can discern a thread through 
these freedom of assembly cases, including consideration of the assessed risk 
of transmission by public health officials (low versus medium), the expected 
size of the rallies, and the perceived efficacy of risk mitigation strategies 
advanced by the organizers. The higher the risk, the more the Court weighed 
the public health concerns over the democratic right to freedom of assembly/ 
protest. 

Movement—or lack thereof—was also the subject of a number of family 
court decisions about the impact of border closures and concerns about the 
SARS-CoV-2 virus in the context of pre-pandemic custody-sharing or child 
support orders.” Each case turned on its individual circumstances with Judge 
Harland in the Federal Circuit Court of Australia concluding: 


[T]hat the current state of emergency and restrictions that are put in place 
do not provide a general excuse for not complying with parenting orders 
of the Court.” 


10.4 Conclusion 


A central part of Australia’s response to the SARS-CoV-2 pandemic involved 
an infringement of human rights—in particular, the right to freedom of move- 
ment. However, no human right is unfettered and, during the pandemic, pub- 
lic health authorities concluded that greater movement would lead to greater 
transmission of the virus. 
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Public health protection took priority in the public health emergency created 
by the pandemic and so movement restrictions were imposed. This balance— 
of individual freedom of movement against controlling virus spread—was 
challenged in several cases, but each time, the courts found that the public 
health measures were a legitimate exercise of emergency powers. Each of the 
decisions in these cases also considered whether other less stringent measures 
might have been equally effective, with the courts concluding, on the basis of 
public health evidence, that they would not have been.” The exception to the 
rule can be found in the freedom of assembly cases, where occasionally, the 
democratic right to protest was upheld despite a non-zero risk of transmission. 

Australia, a liberal democracy, thus became a case study of imposition of 
stringent restrictions to prevent the spread of the SARS-CoV-2 virus which 
were supported by the public’ and also found to be a legitimate exercise of 
state power following judicial review. 

But this is not to say that there cannot be improvements in the way state 
power was exercised. The pandemic created a new environment for freedom 
of assembly cases, and more explicit codification of the matters to be taken 
into account by decision-makers (such as community prevalence, risk mitiga- 
tion strategies) might give greater certainty to applicants seeking the right to 
protest.” 

In some states, the movement restrictions were imposed by public health 
officials, in others, by politicians. Ginnane J in Loielo questioned the Victo- 
rian position at the time, which was for public health officials to make the 
determination: 


There is an issue of whether a health expert . . . is able to properly balance 
the social and economic consequences of a decision primarily based on 
health considerations.* 


The public health mindset often emphasizes ‘prevention is better than cure’ 
and the ‘precautionary principle’, the latter positing that in the absence of 
definitive evidence public health policy should err on the side of caution.*! 
But such an approach sits uneasily with the Victorian Charter of Human 
Rights, creating an ‘inherent tension between that principle and the Charter’s 
demonstrably justified test.’ Political decision-makers may well adopt the 
precautionary principle, too, but are probably better placed to assess where 
the public sits in terms of the trade-offs to be made. Different politicians may 
make different assessments of the trade-offs, as was seen in the divergent 
responses of the Commonwealth and most state governments in the Austral- 
ian response to the first two years of the pandemic.” 

But for political and public health decision-makers alike, weighing ‘social 
and economic considerations’ was difficult given the poor availability of 
contemporaneous information about the social and economic impacts of 
the pandemic, an issue common to many countries.** Victoria subsequently 


Borders within Borders within Borders 125 


shifted decision-making power to elected officials, with a requirement for the 
politicians to seek advice from the Chief Health Officer, with that advice to 
be made public.’ 

The premise of emergency powers is that there are times when extraor- 
dinary actions are necessary to protect the public. In those circumstances, 
‘judicial deference’** may be seen: ‘the judiciary has a tendency to defer to 
the Executive."% Giving more power to the executive may thus create the risk 
that freedoms will be more likely to be infringed. 

But if the Australian political experience is any guide, the reality is that 
the state governments which erred on the side of caution in managing the 
pandemic were convincingly reelected (South Australia being the excep- 
tion) while the federal government, which adopted more of the ‘freedom’ 
discourse, was not. Although one has to be cautious in using electoral tests, 
this political validation suggests that a model where there is clear political 
accountability for public health decisions—and a politician is the decision- 
maker about public health restrictions—should become the common model 
in Australia for the exercise of public health powers in emergencies. 
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THE UNITED STATES RESPONSE 
TO COVID-19 


A Patchwork of Border Regulations 


Katherine Ginsbach 


On January 30, 2020, the World Health Organization (WHO) declared 
SARS-CoV-2 a Public Health Emergency of International Concern (PHEIC).! 
On January 31, 2020, the Trump administration in the United States also 
declared it a public health emergency, with a formal declaration of a state 
of emergency on March 13, 2020.? The Trump administration acted to close 
both the southern and northern international borders, and American states 
imposed various travel restrictions. Twenty-seven states issued executive 
orders placing restrictions on out-of-state visitors. Further, municipal and 
tribal governments also adopted measures to protect the public health within 
their jurisdictions. These inconsistent and variable responses resulted in 
wide-ranging results. Although federal powers such as the commerce clause 
grant some level of authority to the federal government to regulate public 
health, most public health measures in the United States have historically 
been enacted by state and local governments pursuant to a broadly defined 
state police power. 


11.1 Federal Response 


On January 17, 2020, the US Centers for Disease Control and Prevention 
(CDC) implemented health screenings in three US airports (San Francisco, 
JFK in NY, and Los Angeles) for travelers coming from Wuhan, China.’ 
On March 11, 2020, the same day that the WHO declared COVID-19 a 
global pandemic, President Trump announced new travel restrictions to and 
from 26 European countries. These travel restrictions did not apply to the 
United Kingdom and Ireland,* and included exemptions for Americans who 
had undergone appropriate screenings. On March 16, 2020, the Trump 
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administration announced that the travel ban would extend to foreign 
nationals who had been physically present in the United Kingdom or Ireland 
in the previous 14 days.’ On May 28, 2020, a proclamation was announced 
imposing an entry ban on foreign nationals who had been in Brazil in the past 
two weeks, in addition to restrictions from China (not including Hong Kong 
or Macau), Iran, Ireland, the United Kingdom, and those countries in the 
Schengen Area. It was not until November 8, 2021, that the Biden adminis- 
tration issued a proclamation revoking the country-specific COVID-19 travel 
restrictions, allowing entrance for fully vaccinated nonimmigrant travelers.* 

Approximately three weeks later, on November 26, 2021, and in response 
to the identification of the Omicron variant, the Biden administration issued a 
proclamation prohibiting travel into the US for travelers who were physically 
present in Botswana, Eswatini, Lesotho, Malawi, Mozambique, Namibia, 
South Africa, and Zimbabwe.’ These restrictions were revoked on Decem- 
ber 31, 2021, but individuals were still subject to COVID-19 vaccination and 
testing requirements.* 

On March 23, 2020, to limit further spread of COVID-19, the United 
States reached agreements with both Canada and Mexico to limit all non- 
essential travel across borders.’ 

Under the Code of Federal Regulations (CFR), the Department of the Treas- 
ury announced the notification of temporary travel restrictions applicable to 
land ports of entry and ferry service between the United States and Canada 
and the United States and Mexico.! This document announced the decision of 
the Secretary of Homeland Security to continue to temporarily limit the travel 
of individuals from Canada and Mexico into the United States at land ports of 
entry along the United States-Canada border and the United States-Mexico 
border.!! On March 24, 2020, DHS published notice of the Secretary’s deci- 
sion to temporarily limit the travel of individuals from Canada and Mexico 
into the United states to “essential travel.”!? Under the authority granted 
to the Secretary through 19 U.S.C. 1318(b)(1)(C) and (b)(2), it was deter- 
mined that land ports of entry along the United States-Canada and United 
States-Mexico borders would suspend normal operations and would allow 
processing for entry into the United States only for those travelers engaged in 
“essential travel.” These restrictions were not intended to interrupt legiti- 
mate trade between the nations or disrupt critical supply chains that ensure 
food, fuel, medicine, and other critical materials to reach individuals on both 
sides of the border.!* Essential travel was defined to include US citizens and 
lawful permanent residents returning to the United States, individuals trave- 
ling for medical purposes, individuals traveling to attend educational institu- 
tions, individuals traveling to work in the United States, individuals traveling 
for emergency response and public health purposes, individuals engaged in 
lawful cross-border trade, individuals engaged in official government travel 
or diplomatic travel, members of the US Armed Forces and the spouses and 
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children of members of the US Armed Forces returning to the United States, 
and individuals engaged in military-related travel or operations.’ Essential 
travel did not include individuals traveling for tourism purposes.!* These 
orders did not apply to air, freight rail, or sea travel between the United States 
and Canada but did apply to passenger rail travel, passenger ferry travel, and 
pleasure boat travel between the United States and Canada.” 

The decision was set to be in place for 30 days, at which point, each party 
would review it. Additionally, during this time, the US Customs and Border 
Protection would not detain undocumented immigrants in holding facilities 
and would immediately return them to the country from which they entered, 
either Canada or Mexico; if that was not possible, Border Protection would 
return these individuals to their country of origin.!* On April 20, 2020, the 
US, Mexico, and Canada all agreed to extend restrictions to non-essential 
travel across their shared border for 30 additional days.*? On May 19, 2020, 
it was announced that the restrictions were extended for yet another 30 days 
while also working to keep legitimate commercial trade flowing while limit- 
ing those seeking to enter the country for non-essential purposes.? The order, 
while only initially extended for 30 days, was extended 18 times, becoming 
the longest border restriction in the shared history of the United States and 
Canada and the United States and Mexico. On November 8, 2021, the United 
States allowed vaccinated travelers to cross the United States-Canadian land 
border, following a similar ease in restrictions by Canada in August 2021. 

Similarly, at the United States-Mexico border, non-essential travel resumed 
on November 8, 2021, for foreign travelers who were fully vaccinated for 
COVID-19, could present proof of COVID-19 vaccination status, and had 
appropriate documentation to enter the United States. The vaccination 
requirements did not apply to United States citizens, lawful permanent resi- 
dents, or United States nationals.” While land borders were closed, there was 
no similar restriction preventing Canadians or Mexicans from entering the 
United States by airplane; however, Americans were unable to fly into Can- 
ada without a special exemption.?* The United States placed restrictions on 
arrivals by air travel for non-US citizens throughout COVID-19 coming from 
various countries, but the ban never included Canada or Mexico.” 

Travel to the United States was limited by country-based entry bans with 
the travel restrictions being uncoordinated, often shortsighted, and enacted 
after the optimal time to slow the spread of COVID-19 and allow for 
resources to be put in place. 


11.2 States” Responses 


State governors and local officials had wide latitude to enforce directives dur- 
ing the COVID-19 pandemic. This has resulted in a patchwork of restrictions 
including travel requirements, mask mandates, public gatherings, and school 
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closures. On April 13, 2020, President Trump said, “when someone is presi- 
dent of the United States, the authority is total.”2 On April 16, the president 
backtracked and delegated responsibility to each of the 50 governors to do 
what they thought was best.? The Supreme Court has recognized that states 
may act to protect their own citizens from disease outbreaks, until Congress 
says otherwise.?* However, this power is not unrestricted, and in judging a 
governor’s or local official’s authority to exercise such powers under the 10th 
Amendment, courts require a “compelling government interest” be shown 
and evidence that the action has been narrowly tailored to achieve that 
interest.? 

States took different approaches: no state closed their land borders, but 
Alaska and Hawaii were in unique positions by being disconnected from the 
continental United States. Alaska was impacted by the United States-Canada 
border closure that did not allow individuals to travel through Canada to 
Alaska for non-essential travel.* On March 21, 2020, Governor Ige of Hawaii 
issued a second supplemental emergency proclamation ordering all individu- 
als, both residents and visitors arriving or returning to the State of Hawaii to 
a mandatory 14-day self-quarantine. The mandate was the first of its kind in 
the nation, applying to all arrivals at state airports from both the continental 
US and the international destinations and extended to other private and com- 
mercial aircrafts.?* Mandatory quarantines required one to remain in a desig- 
nated quarantine location for a period of 14 days or the duration required by 
the state, whichever was shorter.*? The failure to comply with the order was 
a misdemeanor, punishable by a maximum fine of $5,000 USD or imprison- 
ment of not more than one year, or both.” On August 1, 2020, the Governor 
of Hawaii announced that the state would require a valid COVID-19 test 
prior to arrival, and proof of a negative test result was required to be shown 
in order to avoid the 14-day quarantine.** Out-of-state travelers arriving in 
Hawaii were required to get a PCR test prior to arrival from any testing 
location approved by the Hawaii State Department of Health.** The State of 
Hawaii travel restrictions ended on March 25, 2022, with no COVID-related 
requirements remaining for arriving domestic or international passengers.* 

In Alaska, more than 60,000 people live in remote communities that are 
off-the-road systems and only accessible by plane, boat, or snowmobile.*” 
This resulted in statewide responses that were not seen in other states with 
restrictions imposed at the intrastate travel. On March 17, 2020, the Gover- 
nor Dunleavy issued Health Mandate 4, requiring travelers returning from 
an area with widespread, ongoing community spread—such as the Schengen 
Area in Europe, China, and other countries—to stay home, avoid contact 
with other household members, and abstain from physically attending work 
or school for a 14-day period after their return.* In addition, Health Man- 
date 12 took effect March 28, 2020, prohibiting all in-state travel between 
communities, whether resident, worker, or visitor, unless the travel was 
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necessary to support critical infrastructure or for critical personal needs.*? If 
a business was included in “Alaska’s Essential Services for Critical Infrastruc- 
ture” list, individuals were required to submit a travel plan or protocol for 
maintaining critical infrastructure that outlined how they would avoid the 
spread of COVID-19 and not endanger the lives of the communities in which 
they operated.* Health Mandate 16, which came into effect April 24, 2020, 
sought to balance the ongoing need to maintain diligent efforts to slow and 
disrupt the rate of infection with the corresponding critical need to resume 
economic activity in a reasonable and safe manner.* On May 12, 2020, the 
Governor Dunleavy rescinded Health Mandate 12, with the newer Health 
Mandate 18 permitting travel between communities on the road system and 
in-state travel by the Alaska Marine Highway System.” 

States in the Continental 48 showed a range of responses; none closed bor- 
ders but put restrictions in place. On June 24, 2020, Governors Lamont, Mur- 
phy, and Cuomo of Connecticut, New Jersey, and New York, respectively, 
announced a joint incoming travel advisory whereby all individuals traveling 
from states with significant community spread of COVID-19 were required to 
self-quarantine for 14 days. This applied to any person arriving from a state 
with a positive test rate higher than ten per 100,000 residents or a state with a 
10% or higher positivity rate over a seven-day rolling average.* Travel restric- 
tions were dropped at different times, with Connecticut removing its manda- 
tory quarantine period on March 19, 2021. On April 1, 2021, New York 
removed its mandatory quarantine rule for domestic travelers coming from 
any other US state or territory. And in April 2021, New Jersey removed its 
mandatory quarantine if individuals had been fully vaccinated or had recov- 
ered from COVID-19 in the past three months.* These restrictions came with 
no real enforcement mechanisms, as there were no border checkpoints. How- 
ever, the Governor Murphy of New Jersey said that the Department of Health 
would pursue cases of non-compliance as they became aware of them.“ 

In Kentucky on March 30, 2020, Governor Beshear issued Executive 
Order 2020-258, which prohibited its residents from traveling to any other 
state except for when required by fairly narrowly-defined circumstances.* 
This travel restriction was challenged in a federal district court and the judge 
struck down a portion of the restrictions.* In the executive order, individuals 
were only permitted to leave the state for employment, to receive or pro- 
vide healthcare, to obtain groceries or other needed supplies, and to travel 
outside the state to assist in caring for the elderly, a minor, dependents, or 
vulnerable or disabled persons. However, the provision prohibited Kentucky 
residents who lived near the state’s border from visiting family members in 
another state, while it allowed them to travel much longer distances within 
state lines.* The Court ruling stated that enforcing travel restrictions near 
interstate bridges would result in “massive traffic jams” due to necessary 
checkpoints and that the state would have to set up quarantine facilities to 
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house the numerous people who violated the interstate travel rules.*? The 
travel restrictions were lifted on April 29, 2020, as part of an outline for the 
gradual reopening of businesses and lifting of travel restrictions. An execu- 
tive order was signed on May 22, 2020, that rescinded any provisions related 
to travel.*! After the Court ruling, Governor Beshear and the Department 
of Health continued to dictate additional advisories but no further execu- 
tive orders. On July 20, 2020, the Kentucky Department of Public Health 
issued a new travel advisory that recommended a 14-day self-quarantine for 
travelers who had visited the following eight states: Alabama, Arizona, Flor- 
ida, Georgia, Idaho, Mississippi, Nevada, South Carolina, and Texas—any 
states reporting a positive testing rate equal to or greater than 15%.* On 
August 12, 2020, the Governor recommended a 14-day self-quarantine for 
individuals who had traveled to states that were reporting a positive coro- 
navirus testing rate equal to or greater than 15%; the states that met the 
requirement at the time included Florida, Nevada, Mississippi, Idaho, South 
Carolina, Texas, Alabama, and Arizona.” 

Other state travel restrictions included Ohio, Vermont, and West Virginia. 
In Ohio, Governor DeWine announced a travel advisory for all individuals 
coming into Ohio from states reporting positive COVID-19 testing rates of 
15% or higher. The self-quarantine recommendation applied to those who 
lived in Ohio and to people who were traveling into Ohio from any of the 
previously listed states.** In Vermont on June 2020, a 14-day quarantine 
requirement was imposed for those traveling from counties in New England 
and New York with more than 400 active cases of COVID-19 per one mil- 
lion residents. On July 1, this policy was expanded to counties below this 
threshold in Delaware, Maryland, New Jersey, Ohio, Pennsylvania, Virginia, 
and West Virginia.** On March 24, 2020, Governor Justice of West Virginia 
issued a stay-at-home order; while the order did not address travel out of or 
into the state, on June 3, 2020, Governor Justice announced that private and 
state park campgrounds could open on June 10, 2020, but that out-of-state 
guests would be limited to stays of no longer than seven days.% A common 
feature of these orders was a requirement that entrants self-quarantine for 14 
days; however, it should be noted that states did not seem to actively moni- 
tor compliance.” In the United States, COVID-19 continues to have many 
different trajectories of spread in 2023, and this trajectory has been matched 
by the various different jurisdictional boundaries and states taking different 
approaches to respond to surges. 


11.3 Tribal Response 


American Indian and Alaska Native Tribes across the country used their self- 
governing power to enact stricter rules than many states and county govern- 
ments to prevent the spread of the virus.* In South Dakota, the Oglala Sioux 
Tribe and the Cheyenne River Sioux Tribe erected checkpoints on roads 
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entering their reservations to protect their citizens. The Oglala Sioux Tribe 
adopted a COVID-19 Pine Ridge Reservation Border Monitoring Health 
Order and Coordinated Border Monitoring Plan and adopted Ordinance No. 
29-18 (“Shelter-In-Place”) to help decrease the spread of infection within 
the boundaries of the Pine Ridge Reservation. The order was put in place 
to ensure that the residents of Pine Ridge Indian Reservation were fully pro- 
tected from the spread of COVID-19 and recognized that Indian Tribes and 
Reservations were among the most vulnerable populations and locations for 
the COVID-19 pandemic—especially as the number of positive COVID-19 
cases continued to rise in the surrounding areas.* This order also included 
adopting a Border Monitoring Health Order and Coordinated Border Moni- 
toring Plan that went into effect Friday April 3, 2020. The Ordinance stated: 


The Pine Ridge Indian Reservation is hereby closed to all non-residents 
for non-essential travel, except for all state highway entrances for pass- 
through vehicles. Essential travel is allowed and includes supply trucks/ 
vehicles, workers and essential businesses as defined in the Shelter-In-Place 
order. Violations of this ordinance shall carry a civil fine of $1,000.% 


The Cheyenne River Sioux Tribe enacted COVID-19 Checkpoint Policies on 
April 20, 2020, with residents only allowed to travel for “essential activi- 
ties,” including travel to a non-hotspot within South Dakota if it was for 
an essential activity and following the completion of a health questionnaire. 
Residents could only travel to a hotspot in South Dakota or out of state if 
it was for one of three purposes: essential work, medical appointments, or 
obtaining or delivering essential supplies or services that were not available 
within the Cheyenne River Sioux Reservation.*! If a resident had to travel 
off the reservation, they were required to quarantine for 14 days when they 
returned, unless they first obtained a travel permit.” 

By early May, South Dakota Governor Noem explicitly told the tribes to 
“remove their checkpoints or face the consequences.” Cheyenne River Sioux 
Tribal Chairman Harold Fraizer declined, saying that doing so would “seri- 
ously undermine our ability to protect everyone on the reservation.” The 
Governor pushed back, threatening a lawsuit and to pull essential COVID-19 
relief aid and end law enforcement contracts—even asking President Trump 
for federal intervention to end “these unlawful tribal checkpoints/block- 
ades.”® The Trump administration did start the work to suspend the Chey- 
enne River Sioux Tribe’s 638 contract to provide its own law enforcement 
services in lieu of the federal government’s provision of such services. 
Before the Bureau of Indian Affairs actually suspended the contract, Mark 
Meadows, then President Trump’s chief of staff, was brought in to try and 
negotiate with the Cheyenne River Sioux Tribe to close their checkpoints. 
Meadows stated that without legal authority, the tribes could not “have 
checkpoints on a federal road” and proceeded to threaten withholding of 
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the Tribe’s COVID-19 relief money, which Congress had set aside by stat- 
ute.” In June 2020, the Cheyenne River Sioux Tribe filed a complaint against 
the federal government, alleging that forcing tribes to shut down COVID-19 
checkpoints would undermine tribal sovereignty and the people’s health and 
well-being.* The Tribe brought a declaratory judgment action in an attempt 
to preclude the suspension of the law enforcement contract and to prevent 
other unlawful actions against the Tribe. This declaratory judgment case was 
stayed pending administration proceedings regarding the legality of the con- 
tract suspension. In March 2021, the Cheyenne River Sioux Tribe ceased 
operation of its checkpoints.” 

In Alaska, village closures were met with support from the Governor as 
demonstrated by the state’s policy of limiting in-state travel to off-road vil- 
lages. Native villages are often disconnected from the road system and may 
only be reachable by plane. While the isolation can make accessing medical 
treatments more challenging, it makes it easier to control people moving in 
and out and to quarantine or isolate individuals if necessary.”! On March 23, 
2020, in Fort Yukon, Alaska—a 580-person town—where the nearest big 
city is 150 miles away, leaders suspended all inbound passenger air travel, 
exempting only medical personnel, patients returning from treatment, public 
safety officers, and those who made it through a restrictive waiver process.” 
Anyone who arrived after March 14, 2020, was subject to a mandatory two- 
week quarantine, and patrolling villagers discouraged anyone from entering 
the settlement by snowmobile.” As some villagers were away from home 
when the orders went into effect and were thus stranded at their location, the 
village leaders worked to help cover their expenses incurred while waiting to 
return home.” Some stranded Fort Yukon residents rode in on snowmobiles; 
after refusing to leave, they agreed to isolate in their homes, resulting in the 
village restarting a community-wide 14-day lockdown.” 

Other parts of Alaska required quarantine and testing upon arrival. The 
City of Nome reduced the number of flights per day from Anchorage from two 
to one, and passengers were required to complete an online health form prior 
to arrival.” It should be noted that these villages depend on air shipments 
and resupply by bush planes, but without many passengers to fly, Alaska’s 
bush airlines drastically reduced their services, leading some to worry that 
fewer flights could result in food shortages in towns that were only accessible 
by air.” These shortages materialized in rural communities, especially with 
the sudden bankruptcy and closure of Ravn Airlines, an airline service that 
served much of rural Alaska. Communities were cut off from scheduled air 
service and with disruptions to freight supply for local grocery stores. For 
those communities connected to the road system, quarantine requirements 
made it difficult to drive to larger towns where groceries could be purchased 
more affordably.” 
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Reservations deployed state-of-emergency declarations and executive 
orders limiting the movements of persons in and out of reservations and 
native villages. In a state like Alaska where villages are located off the road 
system, there was less conflict with state and federal governments over bor- 
der closures. In South Dakota—where porous borders and life for many 
reservation residents is continuous between their reservation home and 
neighbors—more conflict arose stemming from different approaches to sup- 
press the spread of COVID-19. 


11.4 Conclusion 


The United States responded to the threat of COVID-19 in an incoherent, 
chaotic, and mismanaged patchwork of regulations, especially when it came 
to border restrictions. The federal government closed northern and southern 
borders while leaving it to states to determine their own interventions to slow 
the spread. With states having a patchwork of interventions, tribes were left 
to navigate their own responses that either complemented or conflicted with 
state responses. The COVID-19 pandemic revealed and exploited gaps in 
the United States response to disease outbreaks and makes a strong case for 
rules and norms that foster collaboration among federal, states, and tribes to 
coordinate preparedness and responses for disease outbreaks. 
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BRAZILIAN DISCRIMINATORY 
BORDER CONTROL POLICY BASED 
ON “HEALTH RESTRICTIONS” 
DURING COVID-19 PANDEMIC 


Fernando Aith 


12.1 Introduction 


The Brazilian Constitution of 1988 protects individual and collective rights, 
stating that “all are equal before the law, without distinction of any kind, 
guaranteeing Brazilians and foreigners residing in the country the inviolabil- 
ity of the right to life, liberty, equality, security and property.”! 

At the same time, while it recognizes and protects civil and political indi- 
vidual rights, the Brazilian Constitution also protects some social rights: 
“education, health, work, housing, leisure, security, social security, mater- 
nity and childhood protection.”? 

Regarding the right to health, Article 196 of the Brazilian Constitution 
expressly recognizes health as a “right of all and a duty of the State.”* The 
same article stipulates that one of the State’s duties in guaranteeing the right 
to health is to reduce the risk of diseases and other health problems. This is 
an extremely complex task since the very notion of risk—and specifically, 
health risk—depends on a series of variables, especially environmental, eco- 
nomic, cultural, social, moral, and political variables. 

Since its recognition by the Brazilian Constitution, the right to health has 
been growing to respond to the recurrent demands of society for the reduc- 
tion or elimination of risks to the health of the population, with the publica- 
tion of some important laws to protect the right to health, such as the Unified 
Health System Organic Law (Law 8080/1990) and the law that organized 
the financing of the Unified Health System (Complimentary Law 141/2011). 
Also, the increase in epidemics related to arboviruses in the country, nota- 
bly Dengue, Zika, and Chikungunya, clearly demonstrates the importance 
that state action has in the field of health surveillance. The arrival of the 
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coronavirus and the COVID-19 pandemic gave rise to legislative innovations 
on public health measures, requiring a careful look at the way in which the 
country has been regulating health surveillance, including with regard to the 
free movement of goods, services, and people. The careful look is essential to 
understand how these legal innovations protect effectively the right to health, 
especially because most of the new legislation will continue valid even after 
the pandemics slowed its impact in the society. 

Of the legislative innovations introduced, this chapter will highlight those 
aimed at controlling the entry of foreign travelers into Brazilian territory 
during the COVID-19 pandemic. Therefore, this chapter aims to analyze the 
Ordinances for closing the Brazilian air and land borders published in Brazil 
throughout 2020, identifying the legal and sanitary aspects involved, notably 
with regard to the protection of the right to health and the human rights of 
travelers who wanted to enter Brazil during the pandemic. Special emphasis 
is given to the negative discrimination imposed on Venezuelan travelers com- 
pared to travelers from other bordering countries. 


12.2 Legal-Normative Organization of Health Surveillance 
in Brazil for the Control of COVID-19 


Health surveillance, in focusing on risk, requires a global view that consid- 
ers the possibility of risk being anywhere and presenting itself in diverse 
ways. In this way, health surveillance encompasses the surveillance of 
diverse human activities, such as medical activities (clinical, surgical, thera- 
peutic, etc.); population movements across borders by air, sea, and land; the 
production, commercialization, dispensing of, and consumption of medi- 
cines; the work environment; the use of health equipment in health facilities 
(including machines, surgical material, disposable materials, etc.); the use of 
drugs by the population; violence rates; and finally, surveillance of any and 
all remaining phenomena, actions, procedures, products, and substances of 
interest to health. 

The Federal Constitution obliges the Brazilian State to provide adequate 
funding and institutional structure to develop sanitary surveillance (Art. 200, 
I and II), epidemiological surveillance (Art. 200, II), surveillance related to 
the environment (Art. 200, VIII), and surveillance related to workers’ health 
(including that of the work environment) (Art. 200, II and VIII). This surveil- 
lance requirement dates back to the 1970s.* 

Brazil is a federation, gathering the national government, 26 States, the 
federal district (where the capital is located), and 5,570 municipalities. The 
Brazilian Organic Health Law (Federal Law 8.080/90), in turn, provides 
that the federal government, States, federal district, and municipalities must 
organize their own health surveillance systems through a network of public 
services capable of detecting the risks of diseases and health problems, while 
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also working to understand the sanitary measures needed, and execute the 
appropriate measures to eliminate or control the risks.* 

At the same time, the BC protects the individual rights and freedoms of 
citizens against arbitrary measures by the State that might be adopted in the 
name of public health. Any State measures aimed at protecting health and 
limiting individual freedoms must be provided for by law, in compliance with 
the principles of equality and legality expressed in the BC’s Article 5, caput, 
item II. An important decision taken from the Brazilian Supreme Court about 
the obligatory vaccination during the pandemic treated very well this type of 
conflict between liberty and public health.* 

In seeking this balance, Federal Decree 7616 was published in 2011, regu- 
lating the Declaration of Public Emergency of National Importance and insti- 
tuting the National Force of the Unified Health System (FN-SUS)—important 
instruments to control more serious health risks. In the wake of this decree, 
and with the worsening of Dengue, Zika, and Chikungunya epidemic risks 
in Brazil, Law 13,301 was approved in June 2016, providing rules for the 
application of health surveillance measures when a situation of imminent 
danger to public health was verified (namely, by the presence of the mos- 
quito that transmits these diseases). This law also amended Law No. 6,437, 
which created sanitary infractions and its penalties in Brazil, including a new 
penalty for sanitary infractions related to promoting mosquito's outbreak or 
failure to comply with the health authority's requirements or the control of 
mosquito-related outbreaks. 


12.3 The COVID-19 Pandemic Law 


At the very beginning of the COVID-19 pandemic, Law No. 13,979 brought 
significant innovations to the Brazilian legal system insofar as it regulates 
matters including the imposition of isolation and quarantine of people and 
animals; the mandatory performance of laboratory tests, vaccination, exam- 
inations, and medical treatments; the temporary restriction of people and 
goods entering and leaving the country; the requisition of private goods and 
services by the State, among others; and instituting limits and safeguards in 
relation to the exercise of fundamental rights and freedoms captured by the 
Federal Constitution.” However, its scope was limited exclusively to “con- 
fronting the coronavirus responsible for the 2019 outbreak,” valid only dur- 
ing the Public Health Emergency of International Concern,* declared by the 
World Health Organization (WHO) on 11 March 2020.” 

The first safeguard provided for by the Pandemic Law in Brazil is that 
measures to combat the pandemic could “only be determined on the basis 
of scientific evidence and analysis of strategic health information, and must 
be limited in time and space when essential minimum for the promotion and 
preservation of public health.” 1! 
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Public health measures can, in fact, “invade the sphere of individual free- 
dom in a very aggressive way”—an invasion that, “in the context of a Demo- 
cratic State, will always be allowed when carried out in accordance with the 
law and in defense of the public health interest.” In this case, “the protection 
of public health against health risks identified in the society” must be based 
on “a broad social debate on the rules and procedures that the State must 
adopt.”!* Immunization programs, increasingly attacked by anti-vaccination 
campaigns, are a very revealing example of the complexity of this issue.'* 

It follows that, in democratic States, measures restricting fundamental 
rights and freedoms must be regulated in detail in order to ensure that they 
are duly motivated, reasonable, and proportionate, as well as efficacious; in 
the field of health, in particular, it is imperative that they are based on scien- 
tific evidence. 

However, the Brazilian quarantine law under consideration was made in 
a hasty way, at a time of notorious decline in democracy and human rights 
in Brazil, while trying to resolve decades of legislative lethargy in the field of 
health surveillance.!5 


12.4 The Ordinances for Closing Borders Published 
in Brazil throughout 2020 


Since the declaration of Public Health Emergency of International Concern by 
the WHO, Brazil has adopted numerous measures to close borders within its 
territory, rooted in the country’s COVID-19 Pandemic Law. These measures 
were published in successive Inter-ministerial Ordinances, periodically renewed 
with identical or very similar texts. Throughout 2020, several Ordinances were 
published on border control during the pandemic. The first comprehensive 
Ordinance on the matter was the Inter-ministerial Ordinance of the Civil House 
of the Presidency of the Republic, Justice and Public Security, Infrastructure 
and Health n. 157, from 27 March 2020. After this first Ordinance, the Fed- 
eral Government published several modifications of this first text by publish- 
ing the following similar Ordinances (with slight changes): Ordinance 204 
(29 April 2020), Ordinance 255 (22 May 2020), Ordinance 340 (30 June 2020), 
Ordinance 419 (26 August 2020), Ordinance 456 (24 September 2020), Ordi- 
nance 470 (2 October 2020), Ordinance 478 (14 October 2020), Ordinance 
518 (12 November 2020), Ordinance 615 (11 December 2020), Ordinance 
630 (17 December 2020), and Ordinance 648 (23 December 2020). 
The Ordinances were based on the following: 


on the exceptional and temporary restriction of entry into the country 
of foreigners of any nationality, pursuant to the provisions of item VI 
of the caput of art. 3 of Law No. 13,979, of February 6, 2020, as a 
result of a technical and reasoned recommendation from the National 
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Health Surveillance Agency—Anvisa for health reasons related to the 
risks of contamination and spread of the SARS-CoV-2 coronavirus 
(COVID-19).** 


The main rule dictated by these Ordinances was that the entry into the 
country by foreigners of any nationality, by highways or other land means, 
would be restricted and pursuant to the requirements established by the 
Ordinances. 

In general, the Ordinances also provided for some exceptions to the rule of 
closing land and water borders, determining that the restrictions mentioned 
did not apply to (1) Brazilians, born or naturalized; (2) immigrants with per- 
manent residence, for a fixed or indefinite period, in Brazilian territory; (3) 
foreign professionals on a mission at the service of an international organiza- 
tion, provided they are duly identified; (4) foreign officials accredited with 
the Brazilian Government; (5) foreigners who are (a) spouse, partner, child, 
parent, or guardian of a Brazilian; (b) whose entry is specifically authorized 
by the Brazilian Government in view of the public interest or for humanitar- 
ian reasons; and (c) holder of a National Migration Registry; and (6) cargo 
transport.!” 

Each new Ordinance published replaced the previous one and presented 
some variation in relation to the previous Ordinance. However, there is a pat- 
tern that remains in all of them: negative border policy discrimination against 
Venezuelan land travelers and positive border policy discrimination in favour 
of Paraguayan land travelers (understanding as “positive discriminations” 
the ones that benefit the discriminated group and as “negative discrimina- 
tions” the ones that bring some prejudice to the discriminated group). 

Thus, the Ordinances were always based on identical factual and legal 
motivations, which may be summarized as follows: 


Considering the Public Health Emergency of International Concern by 
WHO on January 30th, 2020, as a result of human infection with the 
coronavirus SARS-CoV-2 (COVID-19); 

“Considering that it is a principle of the National Public Security and 
Social Defense Policy, provided for in item VI of the caput of art. 4 of Law 
No. 13,675, of June 11, 2018, efficiency in preventing and reducing risks 
in emergency situations that may affect people’s lives; 

Considering the manifestation of the National Health Surveillance 
Agency—Anvisa, with a recommendation of exceptional and tempo- 
rary restriction of entry into the country, as well as the need for oper- 
ational alignment with other bodies or entities of the Federal Public 
Administration.!$ 


A manifestly discriminatory article against Venezuelan immigrants has 
been inserted in all Ordinances, beginning with the first pandemic-related 
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Ordinance (Ordinance 615/2020). The exceptions regarding immigrants 
with permanent residence, whether for a fixed or indefinite period, as well as 
the exceptions regarding foreigners who are the spouse, partner, child, par- 
ent, or guardian of a Brazilian or who are holders of a National Migration 
Registry, would not apply to Venezuelans. In other words, with no scientific 
or epidemiological reason, these exceptions would not apply only to Ven- 
ezuelans, revealing an evident and quite aggressive and negative discrimina- 
tion against certain people based on their nationality. 

The discrimination against foreigners from Venezuela was not based on 
public health reasons, as various other countries sharing a land border with 
Brazil had higher numbers of cases, as will be shown later. The Federal Gov- 
ernment has never explained, in any of the Ordinances published, why exactly 
the discrimination against Venezuelans were inserted in the Ordinance’s text. 
The motivations included in the Ordinances only referred to the ANVISA’s 
recommendation, but this recommendation has never said anything about 
discriminating Venezuelans for any reason because the scientific evidences 
would never support such discrimination. 

Another discrimination against Venezuelans arose in the rules that regu- 
lated the traffic of border residents in “twin cities,” where presenting certain 
documents at the border guaranteed travelers with treatment equal to that 
received by Brazilian citizens. Without any plausible justification, successive 
Ordinances provided that this rule would not apply to the border with the 
Bolivarian Republic of Venezuela. 

The Border Closure Ordinances also presented another discriminatory 
rule, this time in what we can call unjustified “positive discrimination.” 
They established that restrictions on entry by land would not prevent the 
movement of foreigners between the Federative Republic of Brazil and the 
Republic of Paraguay. As we will see, Paraguay did not present at the time 
any epidemiological data related to COVID-19 that justified having its land 
border opened in total dissonance with the other neighboring countries and, 
even more, in absolute dissonance with the draconian measures adopted 
towards Venezuela and its citizens. 

The closing of land borders adopted in Brazil during the pandemic was 
disproportionate and the regulatory options imposed did not align with the 
available epidemiological data, as detailed later. This fact becomes quite evi- 
dent when we consider that the Ordinances for closing borders with Brazil 
were much more flexible for the entry of foreigners into the country by air. If 
foreigners can enter by air subject to certain conditions, the same treatment 
should be given to foreigners who are entering by land. This border policy 
control can be characterized as economic discrimination, once travelers com- 
ing by air are often richer than travelers coming by land. 

Failure to comply with the rules established in the Ordinances could result 
in several penalties, such as (1) civil, administrative, and/or criminal liabil- 
ity; (2) immediate repatriation or deportation; and (3) disqualification from 
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requesting refuge. These penalties reveal a punitive policy of border control 
that did not mirror Brazil's history of international relations since it practi- 
cally criminalized foreigners who wanted to enter Brazil for the simple fact 
of wanting to enter Brazil.” 

The analysis of epidemiological data from the countries clearly bordering 
Brazil shows us the inconsistencies of the Ordinances that restricted access to 
Brazil through border policy control, especially with regard to Venezuelans 
and also with regard to the contradiction about the privileged opening of the 
border with Paraguay. The ANVISA Technical Note used to justify all Ordi- 
nances is a generic and shallow document, which did not justify the closing of 
borders as these Ordinances advocated, much less the discrimination against 
Venezuelans. 


12.5 Pandemic Situation in Brazil 
and in Neighbouring Countries 


Since April/May 2020, some regions of Brazil were already clearly experienc- 
ing sustained COVID-19 transmission, especially the large metropolises in 
the southeast and some capitals in the north and northeast—that is, regions 
that had greater international exchange. However, the whole country was 
progressively affected by the pandemic, and since August 2020, the rates 
of deaths in metropolitan areas and in the interior of the country had over- 
lapped, pointing to synchronous behaviors throughout the national territory 
and signaling the failure of transmission-blocking measures." 

Brazil is one of the countries most affected by the pandemic across the 
globe. In South America, a region heavily affected by COVID-19, Brazil 
stood out in terms of incidence and mortality rates relative to population 
size in their calculation, along with Argentina, Peru, Colombia (countries 
neighboring Brazil), as well as Chile and Ecuador (see Table 12.1). It is worth 
noting that French Guyana had the highest incidence of COVID-19, but this 
was probably due to the greater availability of tests to confirm the diagnosis, 
given that it is part of French territory and likely had the support of its Euro- 
pean counterpart in facing the pandemic. This hypothesis is reinforced by the 
significantly lower mortality rate than its neighboring countries. 

The country that has suffered the least from the impact of the pandemic in 
South America is Uruguay, which only began to show clear signs of sustained 
transmission in 2021. 

Another country with an incidence below the regional average is Ven- 
ezuela. Even though this information should be accepted with some caution, 
due to the political and economic crisis that it has been facing for some years 
(and that may be negatively influencing the capacity of its information sys- 
tem, thus making underreporting plausible), it is worth remembering that the 
country had a good record of quality surveillance in the pre-crisis period and 
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TABLE 12.1 Incidence and mortality rates by COVID-19 in South American countries 


(2020**) 
Country Population Cases Incidence rate* Deaths Mortality rate* 
Brazil 209,500,000 6.904.618 32.958 181.485 867 
Venezuela? 28,870,000 107.783 3.734 4.543 34 
Suriname’ 563,402 5.353 9.502 117 208 
Guyana’ 777,859 5.920 7.611 155 200 
French 290,691 11,855 40,783 71 245 
Guyana $ 
Colombia? 49,070,000 1,425,774 29,056 39,053 796 
Peru? 30,170,000 984,973 30,618 36,677 1,141 
Bolivia? 11,050,000 147,150 13,317 9,018 817 
Paraguay? 6,811,000 93,582 13,740 1,953 287 
Argentinas 44,270,000 1,498,160 3,842 40,766 921 
Uruguay? 3,457,000 9,708 2,809 92 27 
Chile 18,050,000 573,830 31,792 15,931 883 
Ecuador 16,620 202,180 12,165 13,875 835 


Source: *Per 1,000,000 inhabitants 


** Data updated until 12/14/2020 
$ Countries bordering Brazil 


This table was created by the author using data from The Coronavirus App, online: <https:// 
coronavirus.app/map> (accessed 14 December 2020). 


a health system with a structure at least equal to the average of the countries 
in the region.” 

Therefore, it is unlikely that the magnitude of morbidity and mortality 
from COVID-19 will be greater than that of the neighboring countries most 
heavily affected by the pandemic (namely, Brazil, Peru, and Colombia) and 
may even be smaller since the economic restrictions that it has been suffering 
can considerably reduce international exchanges. 

Considering that Brazil was—at the time of passing its various Ordinances— 
in a phase of sustained transmission throughout its territories (in metro- 
politan areas, medium, and small cities) and was among the most affected 
countries in South America, it is clear that discriminatory restrictions for 
entering the country from neighboring countries (and especially from Vene- 
zuela) were not justified. Added to this argument is the fact that all states in 
the northern region of the country (including those bordering Venezuela), 
with the exception of the state of Para, had incidence rates well above the 
average incidence in Brazil. Considering this epidemiological reality, usual 
measures including tracking cases among migrants entering the country and 
requiring temporary isolation or quarantine would have constituted suf- 
ficient control measures. 
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The lack of technical and sanitary grounds to justify the discriminatory 
measures adopted against Venezuelans was the motivation for the publica- 
tion, on 11 June 2021, of a recommendation from the National Council of 
Human Rights (NCHR) demanding for the Brazilian federal government to 
amend points of Ordinance 654/2021 in order to receive vulnerable migrants 
trying to cross borders from Brazil, especially the Venezuelans. 

According to the recommendation, the group of people in vulnerable situ- 
ations is composed of “pregnant women, children and adolescents separated 
or accompanied by their parents or family nucleus, elderly people, people 
with disabilities, indigenous population, traditional communities affected, 
people with serious illness, people in need of urgent healthcare and other 
vulnerable social groups.”? The NCHR also stated that asylum seekers and 
people in a situation of vulnerability due to a migratory flow caused by a 
humanitarian crisis or a serious and generalized violation of human rights 
also fall into this group of vulnerable people. 

The Recommendation 19/2021 of the NCHR also states that “since 
March 2020, the federal government has published 29 Ordinances imposing 
restrictions on entry into the country, with provisions that violate interna- 
tional standards and treaties and national laws on migration and refuge” 
and that “restrictions shall not impede the provision of health and social care 
services.”2% Citing WHO (World Health Organization) measures, the advi- 
sors point out that screenings, COVID-19 tests and quarantine are effective 
measures to contain the spread of the virus without having to harm the rights 
of refugees. 


12.6 Final Considerations 


The recognition of health as a right for all and a duty of the State imposed by 
the Federal Constitution generated a series of legal consequences worthy of 
both attention and broad public debate. By forcing the State to adopt public 
policies aimed at reducing the risk of diseases and other health problems, the 
Brazilian Constitution requires the creation of a network of public services 
capable of identifying problems existing in our society and adopting appro- 
priate public health measures to combat them. This duty, inscribed within 
the scope of the principle of health security, can be summarized by the duty 
of health surveillance of the Brazilian State, to then be guaranteed through 
a network of public services linked to the Unified Health System. Sanitary 
border control is part of this range of public health protection services. 

The measures to close land and water borders are extreme measures that 
must be adopted with caution, respecting the principles of legality, motiva- 
tion, reasonableness, public interest, and efficiency. They must also respect 
fundamental rights, such as right to health and humanitarian and immigra- 
tion human rights. 
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In this sense, the discrimination against Venezuelans, as codified by Brazil- 
ian law, was not based on scientific evidence or good practices for the control 
and mitigation of COVID-19. Even more, the degree of spread and mortality 
of COVID-19 in Brazil makes the closing of borders, as carried out, totally 
unjustified—since the country emerged as a territory with high degrees of 
infection and death. 

Even if discriminatory measures were successful in preventing new cases 
from entering Brazil, they would not have been necessary. The control and 
containment measures recommended by the WHO in regards to air trans- 
port (and adopted by numerous Member States, including Brazil) were suf- 
ficient, thus eliminating the need to close borders entirely. Thus, measures 
created for foreigners entering Brazil by air—such as the requirement for 
PCR tests taken between 48 and 72 hours before departure, recommenda- 
tions for social distancing and reducing internal movement within Brazil, and 
the obligation to report to the health authority if the foreigner experiences 
any COVID-19 symptoms—would be sufficient to control and mitigate the 
risks of foreigners entering Brazil by land too. The ANVISA Technical Note 
was thus insufficient to justify the content of the Ordinance as a whole, par- 
ticularly regarding land borders and Venezuelan’s discrimination. 

In light of the epidemiological reality of the countries bordering Brazil, 
there was no public health justification available for selectively opening the 
land border with Paraguay. The country had increasing rates of infection that 
would even justify the opposite, if the measure of closing borders were, in 
fact, adequate for containing COVID-19 in Brazil. The justification for this 
exception is not of a sanitary nature but was likely motivated by political 
and/or economic factors. 

It is worth remembering that the first safeguard provided for by the Pan- 
demic Law in Brazil is that measures to combat the Pandemic could “only be 
determined on the basis of scientific evidence and analysis of strategic health 
information, and must be limited in time and space when essential minimum 
for the promotion and preservation of public health.” 

Finally, with regard to the discrimination against Venezuelan foreigners, 
the measures recommended by the Ordinances studied are unconstitutional 
for violating the principles of isonomy (Article 5, caput) and the purpose of 
administrative acts (Article 37 of the BC), which must always be made in the 
public interest. 

The Ordinances also violated article 32 of the International Health Regu- 
lations (IHR), which provides that States Parties have numerous obligations 
in minimizing “any discomfort or anguish associated with restrictive meas- 
ures,” including treating all travelers with courtesy and respect; taking into 
account travelers’ gender and sociocultural, ethnic, or religious concerns; 
providing adequate food and water, appropriate accommodation and cloth- 
ing, protection for luggage and other goods, appropriate medical treatment, 
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and necessary means of communication, “if possible, in a language they can 
understand”; and other appropriate assistance to travelers who are quaran- 
tined, isolated, or subject to other procedures for public health purposes.” 
These safeguards should be expressly provided for in the Ordinances and 
should guide the action of governmental bodies, notably, the Federal Police 
and the National Health Surveillance Agency (ANVISA). The absence of 
such safeguards exposes travelers to potential violence, risking the violation 
of their fundamental human rights, as recognized by Brazil in its Constitution 
(Article 5) and in several human rights treaties ratified by the country, includ- 
ing some protections provided by the IHR itself. 
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PANDEMIC PATHWAYS 
TO PERMANENT RESIDENCE 


Audrey Macklin 


13.1 Pandemic Pivots 


The logic and discourse of deservingness in migration operates on a field 
already dominated by securitization, which has emerged as the dominant 
frame for border governance in the 21st century. Securitization portrays both 
terrorism and contagious disease as essentially foreign existential threats to 
the life and health of the body politic. This representation of risk in turn 
legitimates exceptional border and migration measures that would test the 
limits of justifiable rights violations if imposed on citizens.! 

In 2003, the Severe Acute Respiratory System (SARS) outbreak in Ontario 
propelled reform of the federal Quarantine Act? to expand the legal authority 
to screen and detain travelers arriving by air, and to add the power to exclude 
classes of travelers from countries with communicable disease outbreaks.’ 
From the onset of the COVID-19 pandemic in early 2020, the federal govern- 
ment chose to govern through the Quarantine Act, a federal statute centrally 
concerned with cross-border movement, rather than the Emergencies Act. 
Government only invoked the Emergencies Act only in February 2022 in 
response to the Freedom Convoy protest. 

Governing through border control, rather than mechanisms that apply 
equally to citizens and non-citizens, enables the state to deploy legal instru- 
ments that maximize executive power and minimize accountability. The 
Immigration and Refugee Protection Act provides more power and fewer 
procedural protections than the Anti-Terrorism Act, and the Ouaran- 
tine Act authorizes broad and virtually unreviewable discretion, whereas 
the Emergencies Act is subject to Parliamentary oversight and post-facto 
evaluation. 


DOI: 10.4324/9781003394006-18 
This chapter has been made available under a CC-BY-NC-ND 4.0 license. 


158 Audrey Macklin 


13.2 From Undeserving to Deserving Refugees 


Canada’s approach to asylum seekers before and during the pandemic reveals 
how the public and, eventually, government policy mobilized and recom- 
bined logics of deservingness in contingent and even contradictory ways. 
We begin, however, by bracketing one program that should not be linked 
with deservingness, namely, vaccination. Refugee claimants and migrants 
with temporary (or no) legal status are excluded from provincial healthcare 
coverage across Canada and thus do not carry provincial healthcare insur- 
ance cards that medical providers require prior to receiving publicly funded 
healthcare. 

During the pandemic, however, everyone was eligible for provincially 
administered COVID-19 vaccinations, regardless of immigration status. This 
expansive coverage owes little to a cosmopolitan ethos that values the lives 
and welfare of resident citizens and non-citizens equally. Rather, it reflects 
the epidemiological fact that unvaccinated non-citizens pose a health risk to 
citizens. So a cosmopolitan-lite ‘we-are-all-in-this-together’ rationale for vac- 
cinating everyone (regardless of healthcare coverage or immigration status) 
coincides with national self-interest. Indeed, traces of the exclusionary logic 
of status persisted at the operational level. Vaccine distribution to non-status 
or temporary migrants was hampered by an online booking system that 
relied on possession of government-issued health insurance cards, which 
non-status migrants, some international students, and some temporary 
workers did not hold. 

Border control management tells a more complex story about the pan- 
demic, refugees, and deservingness. Shortly after Donald Trump took office 
as President of the United States in 2017, increasing numbers of asylum seek- 
ers in the United States began crossing irregularly into Canada near Roxham 
Road, Quebec, and a handful of other Canadian locations. Their actions 
were neither clandestine nor illegal under Canada’s Immigration and Refu- 
gee Protection Act* or the UN Convention Relating to the Status of Refu- 
gees.’ The number of irregular border-crossers was small in absolute terms 
and compared to other states, but they were vilified in the media as illegal, 
dangerous and bogus and the liberal government was assailed for failing to 
control the border. 

The Canada-US Safe Third Country Agreement (‘STCA’) in force until 
2023 required asylum seekers traveling overland to lodge their refugee claim 
in the first country of arrival, as between Canada and the United States. 
Because Canada is geographically more remote than the United States, US- 
bound asylum seekers rarely need to pass through Canada, while the route 
for Canada-bound asylum seekers often passes through the US. Thus, Can- 
ada’s political objective in pressing the US to enter into the STCA was to 
enable Canada to evade its international legal obligations towards refugees 


Pandemic Pathways to Permanent Residence 159 


and minimize the number of asylum seekers entering Canada from the United 
States. By design, the STCA did not apply inside Canadian territory, at air- 
ports, or between official ports-of-entry.€ 

At the onset of the pandemic, the federal government issued travel bans 
preventing entry to Canada by non-citizens or permanent residents at official 
air, sea, or land ports-of-entry, save for limited exceptions that did not include 
resettled refugees or asylum seekers.” The government initially declared that 
asylum seekers entering Canada irregularly from the United States would be 
required to submit to screening, testing, and quarantine. This latter announce- 
ment aligned with the United Nations High Commissioner for Refugees’ 
exhortation to states to recognize the vulnerability and peril faced by asylum 
seekers and use available measures to manage the public health risks. 

A month into the pandemic, the federal government reversed course and 
invoked the Quarantine Act to ban asylum seekers entering irregularly across 
the Canada-US border.’ Apprehended asylum seekers would be transferred 
back into the United States, with an unenforceable assurance that they could 
return to Canada to pursue their refugee claim when the ban was lifted. The 
government provided no explanation of why its prior arrangement for asy- 
lum seekers (similar to those for other entrants) was inadequate. Securing the 
health of the body politic against foreign vectors of infection did not merely 
outweigh refugees’ deservingness (given the availability of alternatives); it 
negated it. In so doing, Canadian policy affirmed that state practices of refu- 
gee protection ultimately rest on a fragile benevolence that can be withdrawn 
without need for justification. Canada’s reversal served to validate UN High 
Commissioner Filippo Grandi’s ‘worr[y] that that measures enacted on the 
pretext of responding to COVID-19 are being used as cover to exclude and 
deny asylum to people fleeing violence and persecution.”? 

In November 2021, after individual vaccine and testing requirements 
replaced travel bans, Canada lifted the ban on asylum seekers crossing into 
Canada irregularly. It turned out, however, that the pandemic pushback sup- 
plied a precedent for Canada to seek a negotiated expansion of the Canada- 
US Safe Third Country Agreement across the entire land border. Canada and 
the US signed a protocol to expand the STCA in spring 2022, and it was 
announced and went into force in March 2023. 


13.3 Essential Workers 


The admission to Canada of migrant workers during the pandemic tempo- 
rarily but significantly reconfigured the hierarchy of labour migrants accord- 
ing to ascribed skill. Apart from enjoying better wages, working conditions, 
and opportunities to change employers, ‘high-skill’ migrant workers possess 
viable options for transitioning to permanent residence. A ‘low-wage’ worker 
has few to no options for transitioning to permanent residence. Yet during the 
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first months of the pandemic, when the borders slammed shut to those who 
were neither citizens nor permanent residents (including asylum seekers), the 
Canadian government facilitated the entry of thousands of ‘low-skill, low- 
wage’ temporary workers on the basis that they performed ‘essential’ work. 
Essential work was defined by degree of necessity to the Canadian economy 
and infrastructure, with a special focus on agriculture, food production/ 
preparation, and health and home care. Work deemed essential according to 
this metric did not necessarily align with work that attracted high wages or 
recognition as ‘high skill,’ and yet it was prioritized for admission. 

Importantly, migrant workers admitted during this period did not benefit 
from improved wages, working conditions, or health and safety provision. 
For some in the agricultural sector, the putative transnational mobility that 
brought them to Canada was belied by confinement to the workers’ premises 
after arrival. The conditions imposed on ‘essential’ migrant workers exposed 
the gap between valuing work as essential and valuing the workers who do it. 

Migrant and refugee organizations, long committed to securing status 
for precarious migrants, leveraged the flagrancy and incongruity of that gap 
by advocating for programs to regularize the status of migrants performing 
essential work. This included workers on temporary permits, asylum seek- 
ers,! and non-status migrants. The campaign traded on the outpouring of 
public gratitude to ‘essential workers’ in healthcare and low-wage service 
sectors. It encouraged the public to recognize non-citizen essential workers as 
deserving of permanent resident status because of their extraordinary service 
to Canada and Canadians in a time of crisis. 

The federal government responded with two distinct ‘pandemic pathways’ 
to permanent residence. A range of factors determine the scope and content 
of any policy instrument; here, we foreground the messages communicated 
by the pandemic pathways about who merits permanent resident status and 
why. The first initiative grew out of Quebec, where media and civil soci- 
ety drew particular attention to asylum seekers working in healthcare, home 
care, and senior/nursing home sectors. The media dubbed them “anges gardi- 
ens” (guardian angels), and the federal government opened negotiations with 
provincial counterparts to launch a countrywide, short-term regularization 
scheme. 

The Guardian Angel Pathway was opened in December 2020 and expired 
on 31 August 2021. It offered a route to permanent residence for asylum 
seekers with valid work permits who had been employed for a minimum 
period in jobs that involved direct provision of care to patients and residents 
of nursing homes. The terms of the program excluded holders of temporary 
work permits who were not asylum seekers, non-status migrants working 
without a permit, workers in hospitals and nursing homes who did not pro- 
vide direct care (cleaning staff, security guards, food service workers, etc.), 
and workers beyond health and nursing care sectors. Of course, workers in 
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all these sectors also performed essential work, often for low wages, in poor 
working conditions, and at high risk to their own health and well-being. 
So why were only refugee claimants engaged in direct patient care deemed 
deserving of access to membership and belonging? 

According to rumour, Quebec insisted on a narrower program than the 
federal government and other provinces. One reason for limiting the pro- 
gram to refugee claimants providing direct care was simply to minimize the 
number of qualified applicants. One Quebec journalist estimated the number 
of eligible refugee claimants at under 1,000 in that province, thereby reaping 
the symbolic political benefits of the program at low practical cost.!! 

Government media releases referenced the ‘sacrifice’ by refugee claimants 
‘who raised their hand to serve’? during the pandemic, and contained the 
following quote from the Minister of Immigration, Refugees and Citizenship: 


The government recognizes the extraordinary contribution of asylum 
claimants working in Canada’s health-care sector during the COVID-19 
pandemic, particularly in long-term care centres. As these individuals face 
an uncertain future in Canada, the current circumstances merit excep- 
tional measures in recognition of their service during the pandemic.!? 


Confining the program to refugee claimants providing direct care to ailing 
or elderly Canadians also linked deservingness to the personalized, intimate 
nature of the care they provided. The ‘guardian angel’ label evokes tropes 
of feminized emotional and physical labour and self-sacrificing, humanitar- 
ian, and pastoral care. Apart from physicians, most front-line healthcare is 
feminized work that still trades on the ‘labour-of-love’ stereotype applied to 
women who perform low or unpaid care. 

The federal immigration minister also praised these refugee claimants 
as demonstrating “a uniquely Canadian quality in that they were looking 
out for others.’!* There was, of course, a certain irony to rewarding refugee 
claimants for their enactment of ‘Canadian-ness,’ which they exhibited by 
doing work that Canadians would not do. 

So while Canada relied on COVID-19 to bar undeserving asylum seekers 
from reaching Canada through irregular entry, it simultaneously relied on 
COVID-19 to regularize an undisclosed number of deserving asylum seekers, 
many of whom presumptively entered irregularly. The logic remains obscure: 
Did this subclass of ‘essential’ workers deserve permanent residence because 
of their heightened vulnerability and uncertain future as asylum seekers, or 
did they deserve permanent residence despite their portrayal as illegal, bogus 
border crossers who would have been cast back to the United States had 
they arrived after March 2020? Either way, caring for vulnerable Canadi- 
ans appeared to elevate asylum seekers and make their own distinctive vul- 
nerability visible and policy-salient. The pandemic pathway for ‘guardian 
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angels’ bypassed the system of refugee adjudication and conferred permanent 
residence on them (but not other migrants who were not asylum seekers) for 
performance of a restricted range of tasks (but not all ‘essential’ labour). 

In March 2021, the federal government announced a second ‘pandemic 
pathways’ program. Pandemic border restrictions had reduced Canada’s 
ordinary intake of permanent residents to a trickle. The second pandemic 
pathway program sought to partially offset the shortfall in newcomers arriv- 
ing from outside Canada by enabling migrants already in Canada to transi- 
tion to permanent residence. 

This second program, the “Temporary Resident to Permanent Resident 
Pathway Program’ (“TR to PR Pathway’) was launched in May 2021 with 
a closing date of November 2021. It comprised three streams for a total of 
90,000 entrants: migrant workers employed in healthcare (20,000), migrant 
workers employed in ‘essential’ non-healthcare occupations (30,000), and 
recently graduated international students employed in any occupation 
(40,000). Asylum seekers were ineligible for the TR to PR Pathway, even 
though the ‘guardian angel’ pathway for refugee claimants was generally 
more restrictive in its criteria and limited to a much narrower subset of 
occupations. 

‘Essential’ occupations encompass jobs at all points of the skill spectrum, 
but the government had already facilitated access to permanent residence 
for high-skill or trades-related temporary workers working in any occupa- 
tion in Canada by significantly easing the requirements under the regular 
immigration route. Under the TR to PR Pathway, Canadian-educated univer- 
sity graduates employed in any job could now access permanent residence. 
Migrant workers lacking Canadian post-secondary education only qualified 
for permanent resident status if they performed ‘essential’ work.'® 

Having delinked the performance of ‘essential’ work from acquisition of 
permanent resident by international graduates, the government announce- 
ment of the TR to PR Pathway mentions the ‘contribution of newcomers,’ 
but orients the rationale more explicitly towards the conventional economic 
and demographic benefits of permanent immigration: 


These special public policies will grant permanent status to temporary 
workers and international graduates who are already in Canada and who 
possess the skills and experience we need to fight the pandemic and accel- 
erate our economic recovery. 

As we continue the fight against the pandemic, immigration will remain 
critical to our economic recovery by addressing labour shortages and add- 
ing growth to our workforce. 

With an accelerated pathway to permanent residency, these special pub- 
lic policies will encourage essential temporary workers and international 
graduates to put down roots in Canada and help us retain the talented 
workers we need, particularly in our health-care system. 
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Today’s announcement will help us achieve our 2021 Immigration Lev- 
els Plan, which will see Canada welcome 401,000 new permanent resi- 
dents. The skilled newcomers and international graduates welcomed under 
our plan will help create jobs and drive long-term growth in Canada." 


Within weeks, the quota for international graduate applications filled up; 
within about three months, the quota for ‘essential’ non-healthcare appli- 
cations was reached. Yet by the closing date of November 2021, Immigra- 
tion, Refugees and Citizenship Canada applications for migrant workers 
employed in healthcare had scarcely reached 20% of the quota. As Naomi 
Alboim et al document, “a significant pool of health workers in these lower- 
skilled health care occupations [] include many racialized women and men 
who have worked tirelessly during the pandemic.” 18 

The class of non-healthcare ‘essential workers’ is obviously much larger 
than the pool of healthcare workers, but the latter easily exceeds 20,000. So 
why was this stream so dramatically undersubscribed? Alboim et al observe 
that the TR to PR Pathway erected several impediments for temporary work- 
ers in lower-skilled occupations. These included the high cost of applying 
(without even considering the cost of legal assistance); the risk of refusal 
(and forfeiture of fees); the complex and technically demanding application 
process (requiring extensive documentation, biometrics, etc.); the exhaustion 
and lack of time available to health workers; and limited access by applicants 
to technology and digital literacy, compounded by limited language profi- 
ciency. Alboim et al persuasively argue that the financial, logistical, technical, 
and linguistic barriers combined to make the TR to PR Pathway practically 
inaccessible to a large segment of low-wage temporary workers in essen- 
tial occupations, especially in healthcare. Just as restrictive eligibility criteria 
constricted the number of ‘deserving’ applicants under the Guardian Angels 
program, so too did the demands of the TR to PR Pathway process put it 
beyond the reach of many who seemed eminently ‘deserving’ of permanent 
residence.” 


13.3.1 Conclusion: Future Directions 


Overall, the government’s pandemic strategy for transitioning temporary 
migrant workers to permanent resident status mobilized two divergent logics 
and routes. High-skill migrant workers could transition to permanent resi- 
dence under the ordinary (albeit relaxed) criteria of the regular immigration 
system.? The time-limited TR to PR Pathway offered Canadian university- 
educated workers an opportunity to access permanent residence without 
working in a skilled occupation. Both classes were admitted to permanent 
residence on the basis of their human capital, as measured through the prox- 
ies of skill designation or post-secondary education. This is the standard logic 
animating economic immigration to Canada since the 1960s. It values the 
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human capital of immigrants as predictive of anticipated future performance 
in the labour market. 

In contrast, workers in the two ‘essential occupation’ categories of the 
TR to PR Pathway gained admission under a logic of deservingness oriented 
to past labour performance. These candidates deserved permanent residence 
because they delivered an essential service to Canada during a pandemic. 
Migration advocates have long campaigned in favour of permanent residence 
for all migrants residing in Canada on the basis of long residence, contribu- 
tion to Canada through the performance of necessary labour, and/or human- 
itarian considerations. The TR to PR Pathway addresses only the second 
rationale. The Minister of Immigration, Refugees and Citizenship was man- 
dated by the Prime Minister in December 2021 to ‘[b]uild on existing pilot 
programs to further explore ways of regularizing status for undocumented 
workers who are contributing to Canadian communities.”?! The TR to PR 
Pathway created an exceptional, time-limited, and narrow precedent that 
advocates could, in principle, leverage in support of normalizing past labour 
contribution as a reason to enable all migrant workers (including irregular 
migrants) to transition to permanent residence. 
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SPOUSES OF THE PANDEMIC 


Data, Racism, and Mental Health 


Wei William (“Will”) Tao' 


14.1 Introduction 


Limited academic and public attention have been paid to the plight of 
temporary immigration-seeking family members of Canadian work permit 
and study permit applicants and holders. Canada’s changing COVID-19 
entry policies, laws, and procedures had a major impact on these appli- 
cants, many of whom were spouses or dependents who had their fam- 
ily reunification plans barred or hindered. In addition to introducing 
new policies, Canada also pivoted towards increased reliance on data 
as evidence-based decision-making. Both developments suggest a need 
to better understand, empirically, the impact the pandemic had on these 
applicants. 

To that end, this chapter examines whether immigration data alone ade- 
quately captures the hardships faced by these spouses and partners during 
the pandemic. My central research question is whether the hardships were 
shared equitably between applicants from the Global North (predominantly 
visa-exempt applicants) and the Global South (predominantly visa-requiring 
applicants),? and if not, whether the pandemic reinforced the border/overseas 
visa processing as a “colour line.” 

I argue that looking solely at statistical data and formal policy provides 
us with an incomplete understanding of the experiences of spouses and part- 
ners, as it leaves out evidence of such hardship as racism and mental health 
stress. This speaks to the need for paying greater attention to qualitative 
social science evidence to capture and contextualize the challenges facing 
migrants during the present and future pandemics. 
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14.2 Pandemic Policies/Laws that Impacted Spouses 
and Partners Seeking Entry to Canada 


Two days following the closure of Canada’s borders on 18 March 2020, an 
Order in Council (“OIC”) setting out exceptions was introduced.* These 
exceptions notably excluded immediate family members of temporary 
residents, including those of international students and temporary foreign 
workers.* But the OIC did carve out border entry exceptions for immediate 
family members of Canadian citizens and permanent residents. Following 
criticism of the harsh consequences of separating loved ones,’ Immigration, 
Refugees and Citizenship Canada (“IRCC”) expanded the immediate fam- 
ily member exemption in October 2020, to include couples in a “serious 
committed relationship.”* However, to qualify for this expanded exemp- 
tion, immediate family members need to already hold an entry visa for 
Canada. 

Consequently, the benefit of the expanded border entry exemption was 
not experienced equitably by all family members looking to reunite with their 
loved ones. Overseas temporary resident visa processing had grinded to a 
halt (and was temporarily suspended for 21 days in April 2020) as a result of 
the pandemic.’ Overseas visa offices closed in droves, and processing volumes 
were significantly reduced.* This meant that many family members were 
having difficulty securing the necessary visa to avail themselves of Canada’s 
newly expanded border entry rules. 

Pursuant to the Immigration and Refugee Protection Act, an individual 
that seeks entry to Canada is presumed to seek immigration, unless they can 
demonstrate qualification for appropriate temporary resident visas.? While 
the contours of each temporary resident category (i.e., worker, student, 
visitor) slightly differ, an underlying similarity is the central legal test that 
requires a visa applicant to demonstrate they can leave Canada at the end 
of their authorized stay.*” Typical grounds given by visa officers for finding 
applicants failing to demonstrate their ability to leave concern: 


purpose of an applicant’s visit; 

an applicant’s personal assets and financial status; 

limited employment prospects in an applicant’s country of residence; 
an applicant’s family ties in Canada and in their country of residence; 
an applicant’s travel history; and/or 

an applicant’s immigration status. 


In contrast, visitors from countries that Canada categorizes as visa-exempt 
have access to an Electronic Travel Authorization (eTA), which automatically 
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approves one’s application for entry to Canada unless irregularities are 
flagged. This greatly facilitates visa-exempt individuals’ border entry. 

During the COVID-19 pandemic, significant modifications were made to 
the entry of the spouses of both temporary foreign workers and international 
students seeking to hold work permits. This chapter specifically examines 
C41 and C42, two exemptions from the Labour Market Impact Assessment 
(“LMIA”) that allow spouses of certain skilled workers and those of full- 
time students enrolled at a designed learning institute to enter Canada with 
an open work permit. Without such exemptions, foreign nationals looking 
to work in Canada typically must seek an employment-specific work per- 
mit that requires an employer to test the labour market or prove they could 
not hire a Canadian citizen or permanent resident before hiring the foreign 
national. 

Specific to C41 (spouses of skilled workers) and C42 work permits (spouses 
of full-time students), two changes were also made during this COVID-19 
period. For both sets of spouses/partners, IRCC program delivery instruc- 
tions were updated on 27 September 2021 to ask for additional “proof of 
relationship” as a front-end requirement.!! This change is in line with an 
increased scrutiny of the genuineness and purpose of these relationships by 
immigration officials. 

Meanwhile, for accompanying spouses of students seeking entry to 
Canada, pandemic-era regulations permitted only the entry of spouses who 
could “help the principal applicant establish in Canada.” This directly 
contradicts the requirement to show an individual would leave Canada at 
the end of their authorized stay, as it implicates several refusal grounds 
mentioned earlier that are typically seen as implying strong establishment 
and ties in Canada.'* Furthermore, the OIC broadly interpreted discretion- 
ary and, therefore, restricted travel as “including tourism, recreation, and 
entertainment.”** This ended up being used by IRCC and Canada Border 
Services Agency to deny entry to spouses seeking to come to Canada to visit 
and temporarily stay with their study permit-holding spouses, particularly 
when the study permit holder was already in Canada prior to the travel 
restrictions." 

The ability of spouses of workers and students to enter Canada was also 
impacted by larger blanket travel bans imposed by the government. While 
not directly targeting spouses, the prolonged ban of travel from India and 
Pakistan from April to June 2021 due to the Omicron variant!“ and from ten 
African countries from November 2021 to December 2021" had the direct 
impact of limiting applicants’ ability to travel to Canada to reunite with their 
permit-holding loved ones. Spouses of Indian skilled workers, in particu- 
lar, experienced further delays in processing with many applicants receiving 
refusal letters only once their work permit-holding spouses had less than six 
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months remaining on their permits, rendering them no longer eligible for the 
C41 spousal open work permit. 


14.3 Data-Driven Realities: Refusals of C41 (Spouses of 
Workers) and C42 Applicants (Spouses of Students) 
and the Current Shortcomings of Data-Based Evidence 


IRCC spent much of the pandemic deepening its new digital transformation, 
including greater reliance on advanced analytics and data-driven decision- 
making to increase processing efficiency.!% An underlying assumption of this 
development is that data and objective evidence should be preferred over 
applicants’ subjective submissions, as the primary driver for consistent deci- 
sion-making. However, the turn to artificial intelligence-based triaging raises 
concerns of historical data bias. Encapsulated in the old computer science 
adage of “garbage in, garbage out” (framed in the artificial intelligence world 
as “bias in, bias out”), this new way of decision-making could prevent some 
applicants from obtaining visas while creating black boxes respecting the 
reasons why.” 


14.3.1 Data from the Pandemic: C41 and C42 Refusals Rose during 
Pandemic, but Not Equitably for All Applicants 


To better understand the impact of COVID-19-related border policies 
on family migrants, my team wrote to IRCC’s Chief Data Officer Branch 
(“CDO”) and requested disaggregated data pertaining to C41 and C42 work 
permits for the five years leading up to May 2022. We specifically asked for 
statistics relating to the volume of these applications, as well as approval and 
refusal rates, broken down by country of citizenship, country of residence, 
and processing visa office.? 


14.3.2 Overall C41 and C42 Refusal/Decision Volume Data 


Analysis of the data received shows that overall, the COVID-19 pandemic 
did have an impact on refusal rates. 

The refusal rate of C41 applicants increased 2.3% between 2019 and 
2020 before falling to pre-pandemic levels in 2021 and 2022. 

For C42 applicants, 2020 saw a more pronounced increase in the refusal 
rate, rising from 45.18% in 2019 to a high of 54.59% in 2020 before falling 
to pre-pandemic levels in 2021 and 2022. 

Meanwhile, a decrease was observed in the total volume of C41 and C42 
decisions made, going from 36,592 in 2019 to 21,594 in 2020, representing 
a decrease of 61.8%.7! 
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FIGURE 14.1 C41 refusal rate over years. 
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FIGURE 14.2 C42 refusal rate over years. 


14.3.3 Disproportionate Impact on Global South 


When the C41 data is broken down by citizenship, the highest refusal 
rates are found in Global South countries like Pakistan, India, and Nigeria 
(see Table 14.1, data ordered by 2020 refusal rate). The refusal rates for a 
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TABLE 14.1 C41 refusal rate over years, sorted by 2020 refusal rate 


Year 

Citizenship 2017 2018 2019 2020 2021 2022 
Pakistan 56.52% 33.56% 45.89% 56.14% 45.64% 45.65% 
India 16.14% 19.67% 31.60% 43.06% 29.70% 24.35% 
Nigeria 65.28% 33.05% 27.18% 41.38% 38.89% 25.45% 
Iran 11.94% 7.44% 17.30% 25.00% 33.69% 52.15% 
Philippines 40.69% 28.64% 24.79% 24.80% 16.02% 22.26% 
People’s Republic of 18.44% 15.12% 19.68% 21.82% 20.44% 24.55% 

China 
Brazil 10.58% 11.18% 8.43% 14.48% 22.07% 20.30% 
Japan 13.04% 5.56% 13.33% 14.29% 4.88% 10.53% 
France 14.80% 15.50% 24.23% 10.37% 22.78% 23.41% 
United Kingdom and 12.79% 7.55% 13.79% 8.00% 6.34% 9.52% 

Overseas Territories 
Turkey 6.49% 8.16% 6.78% 7.69% 9.68% 23.53% 
TABLE 14.2 C42 refusal rate over years, sorted by 2020 refusal rate 

Year 

Citizenship 2017 2018 2019 2020 2021 2022 
India 32.42% 27.47% 54.29% 67.72% 55.91% 34.69% 
Pakistan 76.71% 56.47% 49.00% 66.32% 75.59% 68.75% 
Nigeria 63.91% 27.84% 22.16% 61.67% 46.38% 35.22% 
Philippines 63.23% 43.38% 36.05% 43.93% 30.04% 36.47% 
Brazil 28.30% 21.17% 20.06% 39.07% 21.17% 24.45% 
Iran 18.11% 10.30% 29.79% 37.98% 34.75% 32.07% 
People’s Republic of 26.23% 25.60% 29.31% 26.95% 26.55% 26.87% 

China 
Turkey 22.97% 23.38% 14.39% 22.70% 46.28% 33.33% 
France 17.27% 14.93% 21.26% 22.68% 26.70% 33.96% 
Japan 30.77% 18.18% 17.65% 18.18% 17.39% 28.57% 
United Kingdom and 28.17% 14.29% 27.12% 16.83% 19.42% 29.63% 


Overseas Territories 


majority of these countries escalated post pandemic, and only some countries 
saw their refusal rates returning to pre-pandemic levels by 2022. 

In contrast, Global North countries like France, the United Kingdom, and 
Turkey have the three lowest refusal rates for C41 in 2020. Surprisingly, for 
these countries, the refusal rates actually decreased or minimally increased 


during the pandemic. 


C42, as shown in Table 14.2, shows a similar pattern in which Global 
South citizens tend to receive a higher refusal rate than citizens from the 
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Global North. Similarly, Global South countries experienced the largest per- 
centage rise of C42 refusal during the pandemic, and in many cases (e.g., 
India, Pakistan, Nigeria), the refusal rate did not return to pre-pandemic 
levels in 2021. 


14.3.4 Limitations 


Our analysis uncovered several limitations in IRCC’s data. First, the data 
itself is made publicly available by IRCC but is not publicly accessible. 
Requests have to be made on a case-by-case basis, at a cost of CDN $100 
per request. Also, when requesting the particular data presented here, the 
CDO initially pushed back on the request for country of citizenship data, 
arguing that only country of residence data was available and that country 
of citizenship data could misrepresent the reality. Yet looking only at coun- 
try of residence data, particularly those from Global North countries, risks 
masking the plight and possibly higher visa refusal rates of residents who are 
Global South nationals. 

The other challenge with government data is its incompleteness. For exam- 
ple, the data set obtained here does not clearly indicate whether the C41 and 
C42 applicants were refused alongside the principal applicants (“PAs”) or 
separately. This renders it more difficult to ascertain whether the disparities 
in family migrants’ visa approval rates are attributable to discrimination or 
other factors such as the differences in PAs’ visa status.” 

Indeed, a significant roadblock to proving the discrimination hypothesis 
is that IRCC still does not collect race/ethnic-based data. This makes it chal- 
lenging to uncover discrepancies within a country of citizenship or residence, 
such as those between white and Black South Africans or Tamil and Singha- 
lese Sri Lankans.” 

Finally, the data is unable to speak to another anecdotal trend, namely, 
processing delays faced by applicants in the Global South with “complex 
cases.” With applications now being triaged between visa offices and other 
cases sitting unprocessed for beyond a year, a mere look at yearly approval 
and refusal rates and volumes at Global South visa offices may not show the 
full impact of the COVID-19 pandemic on family migrants. 


14.4 Three Counternarratives: Stories of Pandemic Spouses/ 
Common-Law Partners Not Captured in the Data 


The tenet of the critical race theory to tell counternarratives or counter-stories 
is important as a tool to fight against dominant narratives.” Dominant narra- 
tives of the pandemic suggest that negative impacts were borne by all immi- 
gration sectors and applicants, regardless of race, gender, and location of 
application, and that Canada’s policy struck an effective balance between 
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protecting our health and security and supporting Canada’s immigration 
objectives.”° 

The following real-life counternarratives, whose specifics have been modi- 
fied to ensure anonymity, surface concerns of racism and mental health that 
are not fully captured by the statistical data or the dominant immigration 
narratives during the pandemic. 


e Amit works in Ontario as a software engineer for a leading global tech 
company. He held an employer-specific work permit but was separated 
from his spouse, an Indian national, during the pandemic. He applied for 
a C41 work permit for his spouse, but the travel ban of applicants from 
India delayed the processing time. He then applied for a temporary resi- 
dent visa (“TRV”) for his spouse, but the application was refused on the 
belief that his spouse would not return to India at the end of her author- 
ized stay. He is now experiencing mental health issues as a result of family 
separation. 

e Ishaan is a study permit holder in Canada beginning year two of a five-year 
PhD program. His spouse, Swail, is a Pakistani national who takes care 
of Ishaan’s three children and is supported by Ishaan’s former employer in 
Dubai, who agreed to continue to renew his UAE residency permits until 
he returns to take a management position following studies. Ishaan has 
tried numerous times during the pandemic to get Swail and their children 
to Canada, starting with a C42 and, eventually, even trying a TRV. All 
applications were refused, as a lack of family ties outside Canada and con- 
cerns about the family’s immigration status in the UAE led to a finding that 
the family would not return to UAE at the end of Ishaan’s studies. Ishaan 
believes Canada is racially discriminating against his family because they 
are non-Emirates and are not legally able to obtain permanent resident 
status in the UAE while simultaneously punishing them for holding citi- 
zenship of Pakistan, where resident and citizen refusals are already high. 

e Ola is a Nigerian work permit holder, who also has an immigration appli- 
cation that is nearing the end stages of processing. His recently married 
spouse is also a Nigerian citizen. He had submitted a TRV application in 
support of his spouse, but he faced a long delay due to IRCC deciding to 
focus on processing applications received after 7 September 2021.” He 
then applied for a C41 work permit for his wife, just days after the Afri- 
can travel ban was introduced. The COVID-19 vaccine was not deemed 
safe for pregnant women in Nigeria, and therefore, his wife was not vac- 
cinated. Canada, at the time, required proof of vaccination for entry to 
Canada and did not provide exceptions for pregnant women. Over a 
year has passed, and neither the TRV nor the C41 application has been 
decided. Ola recently had to rush back to Nigeria for the birth of his 
first son, which meant potentially sacrificing his own immigration process. 
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Ola believes Canada's travel ban against Africans is racist and is suffering 
from sleep issues as a result of excessive worry for his spouse during the 
pregnancy. 


These narratives highlight issues such as racism, gender discrimination, 
and mental health and their intersection with immigration. While they 
have largely been overwhelmed by the prevailing public discourse during the 
pandemic, they have received resonance in some corners of the immigra- 
tion system. Some immigration-related government institutions, for exam- 
ple, have recently performed internal audits and developed new frameworks/ 
guidelines to assess and address growing concerns around racism and gender 
inequality.?? 


14.4.1 Legal and Policy Barriers for Applicants to Challenge Racism 
and Mental Health Stressors 


These recent efforts notwithstanding, concerns about discrimination and/or 
harm to applicants” mental health have traditionally not had much influence 
on visa officers” decision-making. 

One reason for this has to do with the difficulty of introducing social 
science evidence in the judicial review process. The Immigration and Refu- 
gee Protection Act explicitly excludes temporary residents from seeking de 
novo appeals of decisions they receive.*° A refused applicant’s only recourse, 
other than seeking reconsideration by the same decision-maker, is to judi- 
cially review the decision at the Federal Court in hopes of having the file sent 
to a new officer for reconsideration (or in rare instances, as now permitted, 
a directed decision). And yet the Federal Court process limits the ability of 
temporary resident visa applicants to introduce new social science evidence 
through judicial review,* including evidence that may shed light on the dis- 
criminatory and/or mental health impact of relevant decisions. This is so even 
though many IRCC decisions themselves may rely on or be informed by their 
own undisclosed data and social science evidence.” 

The second reason for the inadequate consideration of racism and men- 
tal health in visa officers’ decision-making has to do with policy. To date, 
other than its adoption of Gender-based Analysis Plus (GBA+), which focuses 
largely on ameliorating gender-based discrepancies created by government 
policy,” the federal government has no truly intersectional or anti-oppressive 
framework for how racial consequences of policy decisions should be consid- 
ered. Only recently, following public scrutiny over the possible racial biases 
embedded in an automated immigration decision-making system (i.e., Chi- 
nook) that was largely developed during the pandemic, did the government 
pledge to introduce a new Racial Impact Assessment Tool.** At the time of 
writing, however, no details exist about what this assessment entails. 
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Consideration of mental health, on the other hand, is largely limited to 
determination processes involving people who apply for or have already 
obtained permanent status in Canada. For example, it is part of the assess- 
ment for those seeking permanent residence on humanitarian and compas- 
sionate grounds** and for vulnerable individuals seeking to appeal refusals 
rendered by the Immigration and Refugee Board.** For those seeking tempo- 
rary residence, raising mental health concerns in their applications is often 
stigmatized for fear of flagging to IRCC’s attention possible issues of medical 
inadmissibility.?” 

The concerns and experiences of temporary residents, particularly the 
spouses outlined in this chapter, with racism and mental health challenges 
suggest the need for a new approach to visa processing and border man- 
agement. An intersectional/anti-oppression lens’ must be applied to both 
the development of policies and guides and the provision of tools allow- 
ing visa applicants to directly challenge racist and discriminatory policies. 
Among others, policies during the pandemic that prioritize certain applicants 
of temporary resident visas, as well as such policies? racialized implication, 
must be examined and remedied. This should entail paying closer attention 
to the narratives of affected individuals and communities both now and in 
the future. As Canada increasingly relies on artificial intelligence to make 
immigration and visa decisions based on past data, careful consideration of 
such human narratives and social science evidence will be key to ensuring 
that future policy- and decision-making does not perpetuate racial inequities 
and silence around mental health issues facing visa applicants. 


14.5 Conclusion: Need for Balanced and Wholesome Understanding 
of Migrants’ Experiences during the Pandemic 


This chapter highlights the negative impact of Canada's pandemic-era border 
policies on the spouses and partners of study permit and work permit hold- 
ers. Drawing on limited quantitative and qualitative data that are available, 
I illustrate how the burden flowing from such border policies has not been 
borne equally among spouses of temporary residents nor has liberalization 
of border restrictions benefited all these spouses to the same degree. Racial- 
ized individuals from Global South face greater challenges when seeking to 
reunite with their spouses in Canada, and these struggles impair the men- 
tal health of all parties involved. However, the Canadian legal system does 
not provide effective avenues for migrants to raise these issues of discrimi- 
nation and mental health through the use of social science evidence during 
the judicial review of visa officers’ decisions. It remains to be seen whether 
such rejection of social science evidence by courts would persist in the wake 
of Vavilov, which is currently Canada’s leading decision on the standard 
of judicial review. In that case, the Supreme Court of Canada suggests that 
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decision-makers have a heightened responsibility to consider the impact or 
harm of their administrative decisions on individuals. 

Any postmortem on Canada’s pandemic-era border policies will need to 
take into account social science evidence alongside statistical data, which 
may not always be complete. By applying social science tools, such as the 
concept of counternarratives championed by critical race theorists, one is 
able to uncover experiences and consequences that are overlooked by pre- 
vailing public and policy discourse. This in turn will allow us to better draw 
connections between immigration policy and public health outcomes, includ- 
ing the effects of racism on mental health. 
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VACCINE REFUSALS AND FREEDOM 
OF RELIGION 


A Moving Target in a Pandemic Age 


Carissima Mathen’ 


The COVID-19 pandemic upended both health security and rights protec- 
tion. Across the world, governments employed tools of varying severity to 
battle the virus’ spread. Once vaccines were developed, many nations (as well 
as regional governments and private enterprises) turned to proof of vaccina- 
tion programs as the “passport” back to normal activity, such as restaurant 
dining, theatre attendance, and travel. In some cases, vaccines were required 
as a condition of employment or schooling.” Those programs collided with 
pre-existing anti-vax sentiment, disinformation systems, and extreme politi- 
cal polarization.’ 

Requiring vaccination as a precondition to full participation in society 
deeply implicates personal freedom and raises serious constitutional ques- 
tions. One of the rights frequently raised in objection to vaccine mandates is 
freedom of religion. This chapter investigates the parameters for refusing a 
vaccine on the basis of religious conviction. 

There are relatively few reported cases dealing with COVID vaccine refus- 
als.* The analysis in this chapter, therefore, draws on challenges to other public 
health measures. The cases to date suggest that claimants may encounter diffi- 
culties establishing a sufficient “nexus” between a refusal to be vaccinated and 
a pre-existing religious worldview. Under the Canadian constitution, if claim- 
ants can establish that such a choice is prima facie protected under freedom of 
religion, governments likely will have strong arguments that such vaccination 
regimes are nonetheless justified as a “reasonable limit” and, therefore, may 
be sustained. Such arguments include the persistence of COVID as a threat 
both to individuals and to the broader healthcare system.* 

After briefly reviewing the importance of freedom of religion, the chap- 
ter looks at a number of issues that arise in relation to its scope. It then 
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examines issues of justification and proportionality for situations where a 
vaccine regime might legitimately conflict with religious freedom. A number 
of the Canadian cases discussed arise under human rights legislation, not the 
constitutionally entrenched Charter of Rights, and some do not involve the 
government.* Those cases remain relevant to the extent that they address 
freedom of religion more broadly.’ Foreign sources are likewise canvassed 
for their general utility to the issues at hand. 


15.1 The Significance of Religious Freedom 


Societies like Canada place great value on freedom of religion. It is “cher- 
ished and promoted,”* flowing from the country’s multicultural heritage, and 
deeply rooted in the idea that Canada is a free and democratic society. Free- 
dom of religion embodies within it “concepts of liberty, equality, autonomy, 
and the recognition of human dignity.”? It reflects not a trivial choice or pref- 
erence but a “a fulcrum of individual identity, a framework through which 
to perceive and understand the world and one's place in it.”* 

During the pandemic, numerous international and domestic bodies 
stressed the need to anticipate possible conflicts between public health meas- 
ures and freedom of religion. Recommended steps to address those conflicts 
include indicating the measures taken to protect religious minorities from 
discrimination," itemizing “special sensitivities” around religious beliefs,” 
applying caution in suspending civil liberties," and ensuring that any result- 
ing rights restrictions are narrowly defined and are in proportion to achieving 
the state’s objective.'* 


15.2 What Is Protected? Questions of Scope 


A recurring issue in freedom of religion is how far it extends. In the Canadian 
context, that means deciding what exactly is protected as part of the “fun- 
damental freedom of religion” under section 2(a) of the Charter of Rights. 
Does it, for example, include acts that cause harm to others? Must a practice 
be recognized by specific religious denominations? Must it correspond to a 
mandatory dictate in a religious text? 

Canadian courts have adopted a broad understanding of religious free- 
dom. Under that framework, the protection for the fundamental freedom 
is not internally limited because of any normative assessment of the harm- 
fulness of a particular practice for which such protection is being sought.’ 
Establishing a prima facie breach of religious freedom requires proof that (1) 
the claimant sincerely believes in a belief or practice that has a nexus with 
religion and (2) the impugned measure interferes with the claimant’s abil- 
ity to act in accordance with their religious beliefs in a manner that is more 
than trivial or insubstantial.!° The cases discussed later largely focused on 


Vaccine Refusals and Freedom of Religion 185 


the question of the presence or absence of a religious nexus. They provided 
little discussion of the second element: whether the alleged infringement was 
trivial. 

A refusal to be vaccinated must qualify as religious in nature. Notwith- 
standing the broad approach to religious freedom in Canadian law, at least 
some authorities have evinced a reluctance to accept such claims. The Ontario 
Human Rights Commission says that while receiving a vaccine is a voluntary 
decision, “a person who chooses not to be vaccinated based on personal 
preference does not have the right to accommodation under the Code.” The 
Commission also notes that it is not “aware of any tribunal or court deci- 
sion that found a singular belief against vaccinations or masks amounted 
to a creed within the meaning of the Code.” Further, it stresses, “personal 
preferences or singular beliefs do not amount to a creed for the purposes of 
the Code.”* Human rights commissions in New Brunswick, Alberta, Nova 
Scotia, Newfoundland and Labrador, and Yukon Territory have issued simi- 
lar statements.!* 

The general tenor of such statements is that merely invoking religion is 
insufficient to challenge a vaccine mandate. There must be a demonstrable 
link to the claimant’s religious beliefs. Additionally, the belief cannot be a 
political position operating in disguise.!” 

While in Canada, conformity with organized religious dogma is not a for- 
mal part of the test for freedom of religion,” the degree to which particular 
beliefs are supported by a broader religious community has cropped up in 
foreign legal analyses. Some decisions emphasize the fact that none of the 
world's major religions are theologically opposed to vaccines (and indeed, a 
number have endorsed them).?! For example, in R (Hussain) v Secretary of 
State for Health and Social Care (2021), the English High Court of Justice 
considered public health measures suspending religious gatherings of two or 
more persons and, of particular concern to the applicants, preventing Mus- 
lim males from completing the “Jumu’ah prayer” obligation on Fridays. The 
Court considered a statement from the British Board of Scholars and Imams, 
which advised the following: 


(1) If the government issues a directive banning public gatherings this 
needs to be adhered to, and (2) high risk individuals (as previously iden- 
tified) SHOULD NOT attend: not only is the obligation of Jumu’ah is 
[sic] lifted from them but their attendance, if any congregation does occur, 
should be severely and proactively precluded.” 


The Court acknowledged that the claimant’s and board’s views diverged but 
found the “legitimate difference of opinion” relevant. In its view, achieving 
a “fair balance” would recognize “the indisputable point that the Claim- 
ant’s beliefs as to communal Friday prayer in current circumstances are not 
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beliefs shared by all Muslims.”% (The issue of justification is developed fur- 
ther in this chapter.) 

Some decisions show a degree of scepticism about the link between beliefs 
against COVID measures and religion itself. In one complaint against a 
store’s mask policy, a man claimed that he could not wear a mask for even 
“a second or a minute” because “God created me in his own image and 
if he cannot see that image because it is covered with a face mask then 
I have committed sacrilege.”?* The Alberta Human Rights Tribunal found 
that the man failed to identify “what religion or faith tradition he follows,” 
resorting instead to citing Bible passages with no evident link to “a tenet or 
practice of not covering one’s face.”25 While Canadian jurisprudence did not 
require adherence to a “mainstream” religious faith, the claimant still had to 
explain “how that belief is tied to any particular religion, how it is religious 
in nature, or that the requirement to cover his face restricts his ability to 
practice his religious faith.”?* Ultimately, the tribunal found, he did not do 
so. In a separate case that did not ultimately turn on the issue, the Ontario 
Divisional Court dismissed one religiously-motivated attack against COVID 
vaccines: that they are derived from fetal cell tissue taken from selective 
abortions.?” 

Some of the cases strongly suggest that anti-vaccine beliefs in the main 
are only tenuously related to religion. To be clear, that position is incon- 
sistent with Canadian precedent, which adopts a predominantly subjective 
approach to religious belief.2 It would be possible for a claimant to articulate 
a cogent link between such views and their religious worldview—including 
how that view subjectively furthers their relationship with the divine. But 
in the absence of clear and convincing links between anti-vaccine views and 
one’s personal religious beliefs, Canadian courts and tribunals may not read- 
ily accept such assertions. 


15.3 Justification and Proportionality 


Assuming that a claimant succeeds in establishing that a vaccine mandate has 
prima facie breached their freedom of religion, then under section 1 of the 
Canadian Charter of Rights and Freedoms, the state has an opportunity to 
justify that breach as a reasonable limit that is prescribed by law and demon- 
strably justified in a free and democratic society. The state must prove that 
the challenged law (a) has a pressing and substantial objective, (b) is ration- 
ally designed, (c) is minimally impairing of the specific Charter rights, and (d) 
achieves overall proportionality between its salutary and deleterious effects.” 

In surveying decisions that have dealt with the general issue of religious 
freedom and public health measures, the Canadian approach to justification 
finds ready comparators in foreign jurisdictions. The discussion here draws 
on cases originating in Trinidad and Tobago, New Zealand, England, Wales, 
Scotland, and the United States, as well as a number of Canadian provinces. 
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While some of the terminology differs, adjudicators weigh facts and evidence 
against a similar backdrop of overarching questions. Those questions include: 
What threat was posed by COVID-19? What evidence and processes were 
relied upon to make decisions? How agile was a government in responding 
to new information? What consideration was given to the specific religious 
beliefs?°° 

Virtually every case recognizes that combatting COVID was or is a “press- 
ing and substantial objective,” that COVID “presents truly exceptional cir- 
cumstances” and that it is “a genuine and present danger to” overall health 
and well-being.*! Even more skeptical jurists, including some sitting on the 
United States Supreme Court, have acknowledged the state’s “compelling 
interest” in managing COVID-19.% 

Courts similarly have accepted as valid state arguments that restrictive 
measures can be rationally connected to attempts to minimize the effect of 
COVID. They tend to reject broadside attacks, of dubious scientific validity, 
on such measures. For example, in Gateway Bible Baptist Church v. Mani- 
toba, a church contended that Manitoba’s rights infringements were “based 
on unconvincing science, [that did] more harm than good.”** The Court of 
King’s Bench rejected this argument, finding “no new or convincing basis” to 
conclude that Manitoba lacked a basis for its actions. More specifically, no 
evidence supported the applicant’s claims that: 


deaths from COVID-19 are not real, that positive PCR cases of COVID-19 
are not real, that Manitoba’s modelling projections were proven incorrect 
and/or that in making the difficult decisions required of them, these public 
health officials failed to properly balance collateral effects.** 


Some claimants do not engage in outright science denialism but nonethe- 
less argue that restrictions cannot be defended where the supporting science 
is uncertain. (This argument could be seen as a challenge either to the ration- 
ality or minimally impairing nature of the measure.) Generally, courts have 
been wary of second-guessing the information available to the state at the 
relevant time. To do so, one judge noted, would “set an impossible burden, 
particularly where, as here, the social problem defies scientific consensus.” 55 
In such cases, the precautionary principle, a key factor in public health, is 
engaged. As interpreted by some courts, under that principle, “certainty is 
not a reason to postpone harm reduction strategies. To wait for certainty 
is to wait too long.” 

A couple of additional factors, which, again, could be relevant to either 
rational connection or to minimal impairment, warrant mention. The first is 
the degree to which the state response has accounted for changes in COVID 
itself. Given the various COVID waves and variants, this could well be a 
significant feature in a proportionality analysis. At least one court, however, 
rejected that argument in the context of the emergence of Omicron—finding 
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that there remained a sufficient public health benefit to public health meas- 
ures to justify the state’s chosen policy.?” 

The second factor relates to instances where the state appears to subject 
religious activity to more stringent controls than other behavior. For exam- 
ple, in New York state, a public health rule limited religious gatherings to 
ten persons but did not impose similar limits on designated “essential” busi- 
nesses in the same general locale. In the United States Supreme Court, that 
distinction proved fatal to the government. A majority of justices concluded 
that such differential treatment constituted “targeting” of the religious group 
in question and, on that basis, issued injunctive relief. Similar reasoning 
appears in Philip, a case from the Scottish Court of Session. There, the Court 
found that once authorities allowed some (secular) exceptions to a “stay-at- 
home” rule, it fell on them “to justify why other [religious-activity based] 
exceptions [were] not allowed.”** Other courts have found that such distinc- 
tions did not destroy the government's case, reasoning that some deference 
is required when considering the very complicated decisions that the virus 
forced authorities to make.“ 

Another issue that might bear on the question of minimal impairment is 
the degree to which COVID vaccines prevent infection and, therefore, the 
spread of the disease.*! Where vaccines demonstrably prevent transmission of 
a dangerous virus, the balance between individual choice and overall societal 
benefit almost certainly tilts in favour of the latter. Where so-called “steriliz- 
ing immunity” is not as clear-cut, the state will have to point to additional 
justification to establish minimal impairment. One such factor is the need to 
prevent overburdening the healthcare system. That has indeed become a keen 
concern in Canada.” As stated by one court: 


A health system in which every available bed is occupied by someone 
infected with COVID-19 has no way to respond to people with heart 
attacks, hip fractures or strokes, potentially adding to the elevated mortal- 
ity attributable to COVID-19. Put simply, the harms caused by COVID- 
19 would be compounded with additional preventable deaths due to heart 
attacks, hip fractures and other health conditions if there are no beds and 
no staff available to care for patients with these conditions. 


To the extent that vaccines reduce the severity of a COVID infection lead- 
ing to reduced pressure on the overall health system, they can reasonably be 
assumed to contribute to this goal. 

The final step of the section 1 analysis looks at the overall salutary effects 
of the impugned measure and weighs it against the deleterious effects on the 
Charter rights holder.“ Although it is only occasionally decisive in a Charter 
claim,* this final stage in the section 1 analysis is where Canada’s identity 
as a “free and democratic society” is put to the test. A measure, targeted at 
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an important state objective, rationally designed to meet that objective, and 
imposing the least interference with a Charter right, might nonetheless be 
incompatible with the kind of society Canada has committed itself to be. 
Conflicts between otherwise valid state measures and religious beliefs can 
be especially tricky to navigate to the extent that they raise incommensurate 
values. Therefore, while it is rarely determinative in most Charter arguments, 
this final stage could be relevant in a conflict between vaccine refusal and 
public health measures. 

While it is risky to make to broad predictions, the tenor of the case law 
to date suggests that courts will be reluctant to endorse the idea that the 
Canadian Charter requires governments to avoid valid health measures 
based on individual religious beliefs—no matter how sincerely they are held. 
It is almost certainly relevant here that, to date, any such regimes do not 
actually compel vaccination. Instead, they have conditioned the enjoyment 
of certain aspects of social citizenship upon a willingness to participate in a 
rational scheme to avoid the worst outcomes of a highly contagious disease. 
To be sure, the deleterious social effects upon an individual who refuses to 
get vaccinated are far from trivial. But the Charter is best understood as a 
document that both protects individuals from state overreach and ensures the 
continued conditions under which Canadian society can flourish and thrive. 
Viewed against that broader backdrop, it is very likely that future proof of 
vaccination regimes can withstand challenges from individuals who assert an 
honest religiously motivated belief against taking them.* 
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A BRIEF HISTORY OF THE SCIENCE 
OF VACCINE PASSPORTS AND WHAT 
THE FUTURE HOLDS 


Kumanan Wilson 


We are now in year three of a global pandemic that has claimed over six and 
a half million lives and caused mass disruptions in the economy and social 
fabric of society. 

When it became clear that the world was being confronted by a unique 
viral challenge, it was recognized that a safe and effective vaccine would 
be critical to our ability to combat the pathogen. An unprecedented global 
effort was undertaken to develop vaccines against the novel coronavirus.! 
However, this endeavor faced substantial obstacles: effective vaccines had not 
previously been developed against coronaviruses; the timeline for developing 
the vaccine was remarkably short from a historical perspective; there were 
risks ensuant with the development of the vaccine; and the vaccines would 
not only have to be developed, they would have to undergo Phase 3 trials to 
ascertain safety and effectiveness. 

And then one of the greatest medical accomplishments of our lifetime 
happened.” Highly safe and effective vaccines were developed and tested in 
unprecedented times. Two of these used a novel mRNA platform that had 
never created a widely used vaccine before, as reported in landmark studies 
that were published in the New England Journal of Medicine in December 
of 2020, less than one year from the emergence of the virus.* Hope was on 
the horizon. 

Unfortunately, the story did not end there. New challenges emerged. How 
were we going to track the vaccine and know whether people were vacci- 
nated? How were we going to communicate the importance of vaccination 
to the public? And how would public health pivot as the pandemic inevita- 
bly changed course? Our failure to adequately address these, as well as pre- 
pare for the eventual torrent of misinformation, ultimately created enormous 
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challenges that have threatened not only our response to COVID-19 but also 
future such threats, routine vaccination programs, and the foundations of 
our civil society. In particular, the simple idea of tracking vaccinations has 
created a deep schism in our country. 

How did it go so wrong? 


16.1 A Brief History of Vaccine Tracking 


Knowing and tracking who has received vaccines is not new. During the 
smallpox pandemic, the vaccine scar was a passport to access. For exam- 
ple, to board a train, passengers would have to show evidence either of a 
scar suggesting previous smallpox infection or of vaccination.‘ Prior to the 
pandemic, Article 79 and Annex VI of the International Health Regulations 
described an International Certificate of Vaccination and Prophylaxis. This 
certificate was—and still is—used to confirm vaccination against yellow 
fever for travel to countries where the disease is endemic.° It has previously 
been used during the smallpox pandemic. More locally, in some provinces 
in Canada, proof of vaccination, or a valid exemption, is required for 
entry into school.* Proof of childhood immunization, either vaccination or 
antibodies, a negative TB test, and proof of influenza vaccination are rou- 
tine requirements in many healthcare institutions for healthcare workers. 
Thus, the idea of tracking vaccination and requiring proof of vaccination 
is not novel. 


16.2 Science of Vaccine Tracking 


Given the implications on individual mobility, what are the scientific and 
medical arguments that have justified requiring proof of vaccination? At its 
root, this requirement is based on the concept of reducing risk not only to the 
individual vaccinated but also to reduce risk to others. As vaccination is not 
100% effective, the unvaccinated, if infected, can still potentially transmit the 
pathogen, and consequent illness, to some vaccinated. And some individuals, 
the immunocompromised and older adults, for example, cannot be vacci- 
nated or do not respond optimally to vaccination. To protect these vulnerable 
individuals, others who they may come in contact with need to be vaccinated. 

However, there are also societal benefits to requiring vaccination. At a 
certain level of population vaccination coverage, the chain of transmission 
of the pathogen can be effectively disrupted to prevent disease spread. This 
concept is referred to as “herd immunity”. The proportion of the population 
who needs to be vaccinated to achieve the “herd immunity” threshold can be 
determined by the following equation: 


Critical Vaccine (“Herd Immunity”) Threshold = (1-1/Ro)/Ve 


194 Kumanan Wilson 


In this equation, Ro refers to the basic reproduction number of the virus—the 
number of individuals infected for every infected individual in the absence of 
any intervention. Ve is the effectiveness of the vaccine’s ability to protect indi- 
viduals from being infected. Even if herd immunity level is not achievable, the 
more individuals vaccinated the more transmission is reduced. The following 
formula demonstrates how vaccination can reduce the effective reproduction 
number of the virus: 


R,=R,x (1-P,,, x VE) 


The goal of vaccination programs is to reduce R,, the effective reproduc- 
tion number of the virus, i.e., reduce the number of subsequent individuals 
infected by each infected individual. In this equation, P, is the proportion of 
the population effectively vaccinated. The more effective the vaccine and the 
more individuals vaccinated, the more the reproduction number of the virus 
is reduced. If it is reduced below 1, herd immunity is theoretically achieved 
and the chain of transmission is effectively disrupted, resulting in a decline 
in the number of cases. Table 16.1 demonstrates how differing vaccine effec- 
tiveness, differing R, and differing coverage rates impact the effectiveness of 
vaccine campaigns. We will return to this formula later as it explains the 
implications of a changing virus on vaccination programs. 

There is, however, one further benefit of vaccination that, unfortunately, 
was not well recognized or communicated during the early stages of the vac- 
cination program. Vaccines can produce two types of immunity: sterilizing 
immunity, where they protect against infection, and protective immunity, 
where they reduce the health impacts of infection. 

When we have traditionally thought of the justifications for vaccine pro- 
grams, we have referred to the sterilizing benefits of many vaccines. However, 
reducing serious illness is also valuable not only for the individual being vac- 
cinated but also to reduce the burden of illness in an already stressed health- 
care system. The tetanus vaccine and pertussis vaccine work through this 


TABLE 16.1 Median deaths averted by vaccinations per 10,000 people by country in 
the first year of COVID-19 vaccination 


Vaccine Strain Reproductive Vaccine effectiveness R, with 70% Critical 
number (R,)’ against symptomatic vaccine coverage vaccination 
infection R,x (1-P,, x VE) threshold 
(1-1/Ro)/Ve 
mRNA Wuhan 2.8 95%? 0.94 68% 
vaccines 
mRNA Delta 5 80%? 2.2 100% 


vaccines 
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mechanism.*” With pertussis, the vaccine effectively prevents serious disease 
or “whooping cough”. However, it does not as effectively prevent infection, 
and asymptomatic transmission to susceptibles can still occur. As we saw, 
overwhelming this system with seriously ill patients with COVID-19 results 
in the cancellation of other medical procedures and, ultimately, lockdowns— 
both of which have impacts beyond the individual who was not vaccinated. 
Thus, the consequences of not being vaccinated, even in the absence of steri- 
lizing immunity, are not borne by the individual alone in a Canadian-style 
healthcare system if the vaccine protects against serious illness. 


16.3 So What Happened during COVID-19? 


At the outset of the pandemic, governments were examining different 
approaches to exiting lockdowns that would enable economies to reopen, 
protect the public’s health, and be respectful of individual rights and free- 
doms. Even in advance of vaccinations being available, the idea of proof of 
the previous infection was being considered as one option to provide access.!! 
There were several concerns about this approach, including whether prior 
infection actually provides immunity and the extent thereof, the creation of 
a perverse incentive to be infected, and equity issues related to impacts on 
marginalized populations, particularly racialized groups.'* Nevertheless, the 
belief existed amongst some (including this author) that the creation of some 
form of digital record of immunity would eventually be needed for a vac- 
cine, and there was a call for discussions about vaccine passports given the 
many ethical, political, and technological challenges that lay ahead.! This 
was strongly opposed by others, including many medical ethicists, who were 
worried about the impact on marginalized and racialized populations, raising 
the spectre of carding as one potential consequence." 

Then a vaccine became available with a remarkable 95% sterilizing immu- 
nity effectiveness. Based on the previous formula, approximately 60% of the 
population would need to be vaccinated to achieve herd immunity. The belief 
was that this could occur through voluntary means. There would be no need 
for mandates. 

But just as vaccines began to be available at the beginning of 2021, at 
least for those in high-income countries, the virus changed. In June of that 
year, the Delta variant became the dominant strain globally and was more 
infectious with a basic reproduction almost double the ancestral strain.’ 
There was also a decrease in vaccine effectiveness against the Delta vari- 
ant to around 70-80%.'* And the Delta variant was more harmful, over- 
whelming health systems and ICUs in particular.” Herd immunity now 
required close to 100% of the population to be vaccinated. Marginalized 
and racialized populations were being disproportionately impacted by the 
virus. Even libertarian premiers were forced to bring in proof of vaccination 
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requirements.!* These served to not only ensure individuals were vaccinated 
but incentivize individuals to be vaccinated. And they were successful in the 
latter respect.” 


16.4 What Went Wrong? 


But because of the absence of prior discussion, these were rushed. Some tech- 
nological challenges were overcome. For example, the use of a smart health 
record standard allowed for a common standard across Canada. But there 
were ongoing issues related to technology for ascertaining vaccine status at 
international borders. More significantly, communication challenges about 
the need for vaccination undermined the vaccination programs. 

Then the virus changed again with the emergence of the Omicron vari- 
ant at the end of 2021 and beginning of 2022. The reproduction number 
further increased.” The variant was likely less harmful than Delta, but this 
was partly due to protective immunity that had developed in the popula- 
tion.” Sterilizing immunity all but disappeared, but the vaccine still provided 
protective immunity.” The latter was important to reduce the impact on the 
healthcare system, but its benefit was challenging to communicate. Transient 
sterilizing immunity was provided by boosters, but the argument about being 
vaccinated to protect others from being infected was no longer as relevant. 

With the change in the virus and vaccine effectiveness came a change in 
public sentiment. While during the earlier stages of the pandemic there was 
strong support for public health measures, including vaccine mandates,” now 
there was an increasing belief we needed to learn to “live with the virus”.*4 
Out of the extreme opposition to vaccines passports emerged the trucker 
protests. But it was not the demographic that those who had concerns about 
passports thought would be disproportionately affected—marginalized vis- 
ible minority communities. It was largely blue-collar and white populations. 
The movement garnered global attention. Partly, as a consequence of the 
protests and the changing science, mandates were lifted in many parts of the 
country. 


16.5 Evidence for the Societal Impact of Vaccine Passports 
and Vaccination Programs 


So did the mandates work? The short answer is yes. Vaccine hesitancy occurs 
on a spectrum, with many strongly supporting vaccination and a vocal 
minority who oppose vaccination. An important proportion of the popula- 
tion exists somewhere in between. An incentive to vaccinate provided by 
a passport could motivate these individuals to receive the vaccine if they 
were otherwise inclined not to. Complacency amongst young men, in par- 
ticular, could be addressed by linking vaccines to access to entertainment 
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FIGURE 16.1 Median deaths averted by vaccinations per 10,000 people by coun- 
try in the first year of COVID-19 vaccination. 
Source: Oliver J Watson, “Global impact of the first year of COVID-19 vaccination: a math- 


ematical modelling study” (2022) 22 Lancet Infectious Diseases P1293. Available under a CC 
BY 4.0 license: https://creativecommons.org/licenses/by/4.0/. 


venues. Evidence supported this concept with passports increasing vaccina- 
tion amongst younger populations. 

It has been established that vaccination programs themselves were suc- 
cessful in reducing avoidable mortality. A mathematical model published 
in the Lancet Infectious Diseases estimated that COVID-19 vaccines saved 
20 million lives globally in the first year of the program with a 2/3 reduction 
in deaths.? 

Because of global inequities, higher income countries benefited dispro- 
portionately from vaccine access and the consequent reduction in vaccine- 
preventable deaths. As can be seen by the figure later, Canada was one of 
the countries that benefited the most from COVID-19 vaccination programs. 

As for the impact of vaccine passports, an excellent review of the impact 
of vaccine passports can be found in Drew, 2022.6 The findings are summa- 
rized as follows. A review of vaccine passports/mandates in Canada identi- 
fied that on average, the mandates increase the pace of vaccination by 66% 
with significant interprovincial variability.” Benefits were greater when pre- 
vaccination rates were lower. According to this analysis, vaccine mandates 
accounted for approximately 1 million Canadians, or 2.9% of the eligible 
population, receiving vaccines. 

Similar effects were identified internationally. In France, mandates report- 
edly resulted in an extra 8.6 million doses being administered.? According to 
one analysis, COVID certificates “accounted for 13% of the French popula- 
tion and 9.7% of the Italian population getting vaccinated in 2021.” This 
same analysis identified that the health passes saved 4,000 lives in France and 
boosted GDP by approximately half a percent. It was also believed that the 
mandates prevented the third lockdown in France. The benefits of vaccine 
passports were also noted in the US, UK, and Germany.* 


198 Kumanan Wilson 


16.6 What’s Next? 


Why then, despite the benefits of both vaccination and vaccination passports, 
were these interventions so controversial? There are some important lessons 
we should take from this experience with vaccine mandates. Most impor- 
tantly, we should have prepared earlier. Efforts by those who opposed pass- 
ports were well meaning but delayed planning and discussion, resulting in the 
implementation of rushed solutions. 

We also needed to communicate the changing science better. This was eas- 
ier said than done, as the science is complicated. But differentiating the way 
vaccines protect the public was important. And the lack of basic understand- 
ing of immunity in the population speaks to gaps in our education systems. 
It left the public susceptible to anti-vaccination misinformation disseminated 
through social media channels, something that should have been anticipated 
given that the WHO identified vaccine hesitancy as a major threat to global 
health in 2019.* The scientific ambiguity was exploited not only by those 
who had concerns about mandates but also by those who sought to disrupt 
civil society through the use of bots amongst other strategies. 

The next phase in the use of vaccination to protect against COVID-19 
is the introduction of multi-valent vaccines. These vaccines are “updated” 
to include better protection against the later Omicron variants. The mRNA 
platform, in particular, can allow for a more rapid iteration of vaccines to 
confront the challenge of a changing virus. 

The introduction of multi-valent vaccines should result in longer and 
better protection against serious illness and potential infection against the 
Omicron variants. However, they have not gone through traditional Phase 
3 randomized clinical trials. There will be a reliance on real-world data to 
ascertain their true effectiveness. The potential development of mucosal vac- 
cines creates the possibility for the return of some level of sterilizing immu- 
nity, reducing infection and potentially protecting against outbreaks. This 
will create pressure to reintroduce mandates at work and healthcare institu- 
tions. Workplaces will be an important “battleground”, as higher vaccina- 
tion rates could result in fewer days lost to work and reduce the likelihood of 
work closures. Ironically, workplaces for which vaccination is most benefi- 
cial to employees are often blue collar, and these are the demographics that 
are more hesitant to be vaccinated. 

The consequences of the COVID-19 vaccine protests, unfortunately, 
have not been limited to the COVID-19 vaccine. The protests have become 
symbolic of an “anti-government/libertarian” movement. And an embold- 
ened anti-vaccination movement is challenging routine pediatric vaccination 
requirements.*? This is a serious concern, as logistical challenges created by 
the pandemic have already impacted childhood vaccination rates and resulted 
in re-emergence of vaccine preventable diseases like measles and polio.** 
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16.7 A Better Way 


As we move forward, we need to consider different approaches to encourag- 
ing vaccination programs, as it is apparent that the status quo has changed. 
Apparently, rapid oscillations on the part of governments—without clear 
justification and public health messaging—between opposing, favouring, 
to opposing mandates have undermined public confidence. The rhetoric of 
chastising the unvaccinated resulted in further alienation of some demo- 
graphics. While it may seem like a platitude, returning to an approach of 
respectful communication and engagement is needed. Vaccination programs 
are designed to protect the unvaccinated and suboptimally vaccinated, not 
penalize them. School vaccination programs permit exemptions but require 
the unvaccinated to stay home when cases arise in school for their own pro- 
tection. A similar approach may be needed for COVID-19. Workers can 
choose to not be vaccinated, but if cases arise at work, they will be informed 
to not come to the workplace. The issue of whether these individuals would 
be paid or not paid will be contentious and dependent on the strength of evi- 
dence for the protection the vaccines provide against reducing an individual’s 
risk to their coworkers. And blue-collar workplaces may not have the same 
luxury of a work-from-home option. We also need to substantially improve 
our education of the population on vaccination. School programs should 
make this part of the curriculum, as otherwise, most children’s experience 
with vaccines is but a painful shot in the arm. 

While there has been much negative associated with the rollout of the 
COVID-19 vaccine, it is important to keep in mind the successes. A safe 
and effective vaccine was rapidly developed, tested, and distributed (at least 
in high-income countries) and may have saved 20 million lives in the first 
year of the programs. The novel vaccine platforms utilized are currently 
being repurposed to develop a plethora of other vaccines for both infectious 
and non-infectious diseases. It is more important than ever that we sup- 
port this technological breakthrough with better communication and better 
technology. 


16.8 Vaccine Passports as Metaphor 


As a final reflection, it is important to consider that the anti-mandate move- 
ment may not have been just about vaccination. It is hard to believe that the 
simple act of getting a shot in the arm could justify the fevered protests we 
saw in Canada’s capital as part of the trucker convoy. In my opinion, the 
vaccination programs came to represent more to some aspects of our society. 
While, overtly, this was a general distrust of government, one can’t help but 
think that the exclusion felt by not being vaccinated may represent a general 
exclusion from society felt by rural and blue-collar populations—who may 
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perceive that they and their children don’t have the same opportunities as 
other “elites”. With this frame, addressing increasing challenges to social 
mobility and divisions in wealth may be an important step towards address- 
ing anti-vaccine sentiment. 


Notes 


1 


NO 00 


10 


11 


12 


13 


14 


Philip Ball, “The lightning-fast quest for covid vaccines—And what it means for 
other diseases” (18 December 2020), online: Nature News. www.nature.com/ 
articles/d41586-020-03626-1; COVAX, “No one is safe, until everyone is safe”, 
online: World Health Organization. www.who.int/initiatives/act-accelerator/ 
covax. 

Gerald Chan, “For all the lawyers who object to the Stmt of Principles . . .” (21 
February 2019), online: Twitter. https://twitter.com/Gerald_Chan_law/status/ 
1098586638790393856. 

Fernando P. Polack et al, “Safety and efficacy of the BNT162b2 mRNA Covid-19 
vaccine” (2020) 383 The New England Journal of Medicine 2603; Lindsey R. 
Baden et al, “Efficacy and safety of the mRNA-1273 SARS-CoV-2 vaccine” 
(2021) 384 The New England Journal of Medicine 403. 

Kumanan Wilson, “Why we need a digital vaccination scar for the 21st century” 
(25 May 2020), online: The Hamilton Spectator. www.thespec.com/opinion/ 
contributors/2020/05/25/why-we-need-a-digital-vaccination-scar-for-the-21st- 
century.html. 

Kumanan Wilson, Katherine M. Atkinson & Cameron P. Bell, “Travel vac- 
cines enter the digital age: Creating a virtual immunization record” (2016) 94 
The American Journal of Tropical Medicine and Hygiene 485. 

Erin Walkinshaw, “Mandatory vaccinations: The Canadian picture” (2011) 183 
The Canadian Medical Association E1165. 

Ying Liu & Joacim Rocklóv, “The reproductive number of the Delta variant of 
SARS-CoV-2 is far higher compared to the ancestral SARS-CoV-2 virus” (2021) 
28:7 Journal of Travel Medicine 1. 

Polack et al, supra note 3; Baden et al, supra note 3. 

Sarah A. Buchan et al, “Estimated effectiveness of COVID-19 vaccines against 
omicron or delta symptomatic infection and severe outcomes” (2022) 5 JAMA 
Network Open e2232760. 

Stacey McKenna, “Vaccines need not completely stop COVID transmission to 
curb the pandemic” (18 January 2021), online: Scientific American. www.scien- 
tificamerican.com/article/vaccines-need-not-completely-stop-covid-transmission- 
to-curb-the-pandemic1/#. 

“Immunity passports’ in the context of COVID-19” (24 April 2020), online: 
WHO. www.who.int/news-room/commentaries/detail/immunity-passports-in-the- 
context-of-covid-19. 

Natalie Kofler & Francoise Baylis, “Ten reasons why immunity passports are a 
bad idea” (21 May 2020), online: Nature. www.nature.com/articles/d41586-020- 
01451-0. 

Raisa Patel, “Immunity passes could be an ‘interim measure’ on the way to reo- 
pening society, physician says” (25 April 2020), online: CBC. www.cbc.ca/radio/ 
thehouse/immunity-passes-could-be-an-interim-measure-on-the-way-to-reopen- 
ing-society-physician-says-1.5544368. 

Francoise Baylis & Natalie Kofler, “Why Canadians should fight tooth and nail 
against proof-of-immunity cards” (7 May 2020), online: CBC. www.cbc.ca/news/ 
opinion/opinion-pandemic-coronavirus-immunity-passport-1.5551528. 


15 


16 


17 


18 


19 


20 


21 


22 
23 


24 


25 
26 


27 


28 


29 
30 


31 


32 


33 


A Brief History of the Science of Vaccine Passports 201 


Berkeley Lovelace Jr., “WHO says delta is becoming the dominant Covid variant 
globally” (18 June 2021), online: CNBC. www.cnbc.com/2021/06/18/who-says- 
delta-is-becoming-the-dominant-covid-variant-globally.html. 

Sarah A. Buchan et al, “Estimated effectiveness of COVID-19 vaccines against 
omicron or delta symptomatic infection and severe outcomes” (2022) JAMA 
Network. 

Elizabeth Bast et al, “Increased risk of hospitalisation and death with the delta 
variant in the USA” (2021) 21 Lancet 12. 

Nia Williams, “Canada’s Alberta province brings in vaccine passport as Premier 
apologises” (15 September 2021), online: Reuters. www.reuters.com/world/ 
americas/canadas-alberta-province-brings-vaccine-passport-premier-apologises- 
2021-09-16/. 

Alexander Karaivanov et al, “COVID-19 vaccination mandates and vaccine 
uptake” (2022) Nature Human Behaviour. 

Ying Liu & Joacim Rocklóv, “The effective reproductive number of the Omicron 
variant of SARS-CoV-2 is several times relative to Delta” (2022) 29:3 Journal of 
Travel Medicine taac037. 

Chao Wang et al, “Differences in incidence and fatality of COVID-19 by SARS- 
CoV-2 Omicron variant versus Delta variant in relation to vaccine coverage: 
A world-wide review” (2023) 95:1 Journal of Medical Virology e28118. 

Buchan et al, supra note 9. 

Nicole Thompson, “Most Canadians in favour of vaccine passports for non- 
essential activities: Poll” (21 August 2021), online: CTV News Montreal. https:// 
montreal.ctvnews.ca/most-canadians-in-favour-of-vaccine-passports-for-non- 
essential-activities-poll-1.5556167. 

Melissa Couto Zuber, “Nearly 30% of Canadians say it's time to “learn to 
live” with COVID-19: poll” (10 February 2022), online: Global News. https:// 
globalnews.ca/news/8611838/covid-19-canada-poll-leger/. 

Oliver J Watson, “Global impact of the first year of COVID-19 vaccination: 
A mathematical modelling study” (2022) 22 Lancet Infectious Diseases P1293. 
Liam Drew, “Did COVID vaccine mandates work? What the data say” (6 July 
2022), online: Nature. www.nature.com/articles/d41586-022-01827-4. 
Alexander Karaivanov et al, “COVID-19 vaccination mandates and vaccine 
uptake” (2022), online: Nature Human Behaviour. www.nature.com/articles/ 
s41562-022-01363-1 

Miquel Oliu-Barton et al, “The effect of COVID certificates on vaccine uptake, 
health outcomes, and the economy” (2022) 13 Nature Human Behaviour 3942. 
Drew, supra note 26. 

James T Lee et al, “Employer requirements and COVID-19 vaccination and atti- 
tudes among healthcare personnel in the U.S.: Findings from national immuniza- 
tion survey adult COVID module, August—September 2021” (2022) 40 National 
Library of Medicine 7476. 

Rada Akbar, “Ten threats to global health in 2019”, online: WHO www.who.int/ 
news-room/spotlight/ten-threats-to-global-health-in-2019. 

Moises Velasquez-Manoff, “The anti-vaccine movement’s new frontier” (25 May 
2022), online: The New York Times. www.nytimes.com/2022/05/25/magazine/ 
anti-vaccine-movement.html. 

“COVID-19 pandemic fuels largest continued backslide in vaccinations in 
three decades” (15 July 2022), online: WHO. www.who.int/news/item/15- 
07-2022-covid-19-pandemic-fuels-largest-continued-backslide-in-vaccinations- 
in-three-decades. 


17 


RIGHTS DISCOURSE AND CANADIAN 
DEBATE OVER VACCINE PASSPORTS 


Bryan Thomas 


In responding to the unique exigencies of the COVID-19 pandemic, gov- 
ernments have been driven to enact restrictions on individual freedoms that 
are largely unprecedented in the modern era, including stay-at-home orders, 
restrictions on private and public gatherings and the forced closure of non- 
essential businesses. The endgame of these policies, in most countries,! has 
been to “flatten the curve” of infection rates to avert health system overload— 
a challenging goal for Canada, with its above-average population age? and 
below-average number of hospital beds per capita.* 

The rollout of effective COVID-19 vaccines, in December 2020, offered a 
way to tailor these restrictions. While fully vaccinated individuals could still 
be infected, they were highly unlikely to require hospitalization and likely 
posed a reduced risk of transmitting the virus.* If individuals could certify 
their vaccination status at the entry point of public venues, using vaccine pass- 
ports, they could resume indoor gathering without risking a significant spike 
in hospitalizations. Vaccine passports would also have the salutary effect of 
encouraging people to be vaccinated.’ A critical assumption, in making the 
moral and legal case for vaccine passports, is that the alternative would be a 
resumption of restrictions for everyone—vaccinated and unvaccinated alike. 

While polling at the time showed that a strong majority of Canadians 
supported the idea of vaccine passports,° the concept was critiqued as legally 
and ethically fraught by many academics and pundits.” Among the objec- 
tions raised, it was alleged that vaccine passports effectively coerce people 
into getting vaccinated, in violation of their legal and moral right to bodily 
autonomy; violate the right to religious freedom and freedom of conscience 
of those who are ideologically opposed to vaccination; foster inequality and 
create a “two-tier society”; and enable mass surveillance, in violation of 
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privacy rights. In this chapter, I explore these allegations one-by-one, arguing 
that none are morally or legally compelling on close examination.* 

By now, these conclusions are hardly revelatory; in the fall of 2021, as 
push came to shove with the fourth wave of the COVID-19 pandemic, vac- 
cine passport regimes were implemented across most provinces, and there 
is scant evidence, if any at all, of the grave societal harms or myriad legal 
challenges predicted by doomsayers.” Nevertheless, these critiques had the 
effect, arguably, of shutting down debate and public consultation around the 
design of vaccine passport systems, as governments eschewed the idea until 
the fourth wave was underway. In the province of Ontario, for example, the 
government reacted with a “hard no” to the idea of vaccine passports well 
into the summer of 2021, citing concerns about rights violations; by mid- 
September, an ad hoc vaccine passport system was hurriedly enacted.* This 
made Ontario (and Canada) a relative latecomer, anong OECD countries, 
in implementing vaccine passports.!! This foot-dragging occurred as Ontario 
gained international notoriety for having one of the world’s longest lock- 
downs.” In my conclusion, I offer some critical reflections on the regrettable 
role that “rights-talk” has played in polarizing debate and encouraging delay 
and inaction by governments. 


17.1 Legal and Ethical Critiques of Vaccine Passports 


17.1.1 Coercion and Bodily Autonomy 


As indicated, one recurring objection has been that vaccine passports effec- 
tively coerce individuals to be vaccinated as a condition of resuming normal 
life, in violation of the right to bodily autonomy. Section 7 of the Charter 
provides that “Everyone has the right to life, liberty and security of the per- 
son and the right not to be deprived thereof except in accordance with the 
principles of fundamental justice.” It is well established in s.7 jurisprudence 
that patients have a right to autonomy and informed consent over medi- 
cal treatments and a right to refuse even lifesaving medical treatment. Of 
course, no proponents of vaccine passports have suggested that individuals 
should be forcibly vaccinated in violation of these longstanding and funda- 
mental rights to patient autonomy and bodily integrity. It has been argued, 
nevertheless, that vaccine passport regimes—if sufficiently ubiquitous in their 
application—effectively coerce individuals to be vaccinated in a manner that 
violates patient autonomy. 

A critical question here is whether the deprivations that might be incurred 
by a refusal to acquire a vaccine passport—e.g., exclusion from certain non- 
essential forms of travel, restaurant dining, indoor concerts, gyms and even 
one’s workplace—rise to the level of engaging s.7 interests. The Supreme Court 
of Canada has emphasized that s.7 is meant to protect only “basic choices 
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going to the core of what it means to enjoy individual dignity and independ- 
ence.”! It seems unlikely that pedestrian decisions over whether to dine in at a 
restaurant or exercise in a gym meet this test. The court’s reasons for limiting 
the scope of s.7 in this way are explained in R v. Malmo Levine (2003), as the 
Court rejects a challenge to prohibitions on recreational marijuana use: 


the Constitution cannot be stretched to afford protection to whatever activ- 
ity an individual chooses to define as central to his or her lifestyle. One 
individual chooses to smoke marihuana; another has an obsessive interest 
in golf; a third is addicted to gambling. The appellant . . . invokes a taste 
for fatty foods. A society that extended constitutional protection to any 
and all such lifestyles would be ungovernable. '* 


17.1.2 Religious Freedom and Freedom of Conscience 


It has likewise been alleged that vaccine passports may violate the Char- 
ter’s section 2(a) right to freedom of conscience and religion.” The courts 
have given the Charter’s protection of religious freedom a very generous and 
expansive interpretation. In Syndicat Northcrest v. Amselem (2004), Justice 
Iaccobucci explained for the majority: 


at the first stage of a religious freedom analysis, an individual advancing 
an issue premised upon a freedom of religion claim must show the court 
that (1) he or she has a practice or belief, having a nexus with religion, 
which calls for a particular line of conduct, either by being objectively or 
subjectively obligatory or customary, or by, in general, subjectively engen- 
dering a personal connection with the divine or with the subject or object 
of an individual’s spiritual faith, irrespective of whether a particular prac- 
tice or belief is required by official religious dogma or is in conformity 
with the position of religious officials; and (2) he or she is sincere in his or 
her belief. Only then will freedom of religion be triggered." 


Claimants have a further burden of showing “that the impugned contractual 
or legislative provision (or conduct) interferes with his or her ability to act 
in accordance with his or her religious beliefs in a manner that is more than 
trivial or insubstantial.” ” 

While no major religious denomination has come out against COVID-19 
vaccination, no doubt some Canadians have declined vaccination on sincere 
religious grounds; sincerity is a highly subjective test, after all.% The next 
criterion is that the interference must be non-trivial, and it seems inarguable 
that the ubiquitous demand for proof of vaccination at restaurants, gyms, 
concerts and other facilities would constitute a non-trivial interference in the 
lives of people unvaccinated for religious reasons.?! 
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Having established a prima facie infringement, the onus would then shift 
to government to justify its vaccine passport requirement, under s.1 of the 
Charter, as demonstrably justified in a free and democratic society.” Broadly 
speaking, the s.1 analysis would assess the rationality of vaccine passport 
policies, asking whether the government had a pressing objective that would 
be furthered by these policies (e.g., the effectiveness of passports in prevent- 
ing transmission and/or bending the curve of hospitalizations), whether the 
government could have employed less intrusive policies to achieve that objec- 
tive, and the proportionality of government objectives relative to the harm 
done to the rights of non-vaccinating religious groups.” 

Had vaccine passports been challenged, it is conceivable that the courts 
might have ordered some accommodation for affected religious groups in 
some circumstances (e.g., the option of providing a recent test result before 
air travel). In Multani v Commission scolaire Marguerite-Bourgeoys,?* for 
example, the Supreme Court granted an exemption to a general prohibition 
on weapons in schools, allowing a 13-year-old Sikh student to don a kirpan 
(ceremonial dagger) in the classroom. 

It is also conceivable that the courts would have sided with governments 
on the importance and administrative efficiency of enforcing vaccine pass- 
ports consistently. In Alberta v. Hutterian Brethren of Wilson Colony,” 
the claimants challenged a provincial law requiring that all licensed drivers 
be photographed. Then—Chief Justice McLachlin, writing for the majority, 
found the impugned law to be reasonably justified: the photo requirement 
is designed, in combination with a facial recognition database, to prevent 
identity theft, and allowing exemptions would undermine the integrity of 
this system.? 

It is also possible that the courts would provide exemptions only in 
select contexts: in Multani, access to basic education was at stake, whereas 
in Hutterian Brethren, at issue was the claimants’ ability to drive automo- 
biles on highways; the latter is “not a right, but a privilege,” the majority 
emphasized.?” 

What about those who oppose vaccination, not as a religious matter but 
as a matter of conscience? In most cases, the beliefs in question will fall 
under the heading of “vaccine hesitancy”—primarily rooted in philosophi- 
cal scepticism, incorporating concerns about the safety of vaccines and the 
pharmaceutical industry’s trustworthiness. There is scant Supreme Court 
jurisprudence on Charter protections for freedom of conscience, but it seems 
doubtful that vaccine hesitancy would qualify. In an early Charter ruling, 
Edwards Books, then-Chief Justice Dickson explained that “[t]he purpose 
of s. 2 (a) is to ensure that society does not interfere with profoundly per- 
sonal beliefs that govern one’s perception of oneself, humankind, nature, 
and, in some cases, a higher or different order of being.”? The thinking 
here has echoes of the court's efforts, outlined earlier, to limit the scope of 
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Charter protections to beliefs and practices of a more profound nature. It 
seems unlikely that vaccine hesitancy—often rooted in misinformation about 
the science—would be construed by the courts as a “profoundly personal 
belief.” Consider, by analogy, the 2004 Alberta Provincial Court ruling, R. v. 
Locke, where the plaintiff, skeptical of the science behind seatbelts, claimed 
that mandatory seatbelt laws infringed his freedom of conscience. The Court 
drew on Edwards Books to conclude that seatbelt hesitancy is not protected 
under the Charter’s protection of conscience because it does not reflect a 
“comprehensive value system,” or “profoundly personal beliefs that govern 
one's perception of oneself, humankind, [and] nature.” It seems that such 
reasoning should lead to the rejection of s.2(a) protections for vaccine hesi- 
tancy; some provincial human rights boards have issued policy statements 
affirming this point.% 


17.1.3. Inequality and the Fear of a Two-Tier Society 


Another recurring concern has been that vaccine passports will exclude or 
discriminate against the unvaccinated, violating the moral and legal right 
to equality.*! The Charters s.15 guarantee of equality rights prohibits “dis- 
crimination based on race, national or ethnic origin, colour, religion, sex, 
age or mental or physical disability,”*2 and the Supreme Court has ruled, 
in Andrews v Law Society of BC, that certain other “analogous grounds” 
are protected as well—notably, characteristics that are immutable or at least 
difficult for a person to change (e.g., sexual orientation, citizenship).% At its 
core, s.15 aims at the “promotion of a society in which all are secure in the 
knowledge that they are recognized at law as human beings equally deserv- 
ing of concern, respect and consideration.”** Section 15 protections are not 
satisfied by mere formal equality (e.g., offering a staircase to a public building 
that everyone is welcome to use), and courts will instead demand substantive 
equality (e.g., the installation of elevators for those unable to use stairs due 
to disability). 

A critical question here is precisely which group suffers disadvantage 
under a vaccine passport regime and whether this group falls under some 
enumerated or analogous ground. Early in the vaccine rollout, there was an 
understandable concern that marginalized populations would face problems 
accessing vaccines and that vaccine passports would compound this inequal- 
ity. But the solution to this problem is improved outreach and access for those 
marginalized populations, not the outright eschewal of vaccine passports. 

Over time, allegations of discrimination were levelled on behalf of the 
unvaccinated generally—a group whose main common denominator is 
vaccine hesitancy. Yet it seems quite unlikely that the courts would accept 
vaccine hesitancy as an analogous ground under s.15. Crucially, vaccine hesi- 
tancy does not have the quality of being “unchangeable or changeable only 
at unacceptable personal costs”* required of analogous grounds. Indeed, 
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governments have made a policy aim of educating the public, precisely to 
change minds on vaccine hesitancy. In Malmo-Levine, the Supreme Court 
pointed to this issue of mutability to find that a person’s “substance orienta- 
tion” towards marijuana is not an analogous ground.** 

A more plausible case concerns those unable to be vaccinated due to health 
issues, which likely would count as a disability (an enumerated class under 
s.15). A vaccine passport regime threatens exclusion from restaurants, gyms, 
airline travel and even employment, and such deprivations could be con- 
strued as discriminatory. Yet there has always been an obvious work-around 
to this concern: issue vaccine passports to anyone who provides documenta- 
tion attesting that they cannot be vaccinated for a legitimate medical reason. 
With few exceptions, provincial vaccine passport regimes have provided such 
exemptions.* 

It is worth briefly interrogating the very idea that vaccine passports are 
discriminatory, in the wrongful sense of discrimination that s.15 aims to 
prevent—i.e., treating members of enumerated and analogous groups as less 
deserving of respect and consideration. The problem here is that vaccine 
passports were not proposed as a means of protecting the vaccinated popu- 
lation, who are assumed to face little risk of serious illness; they were pro- 
posed to control the risk of unvaccinated people interacting indoors, where 
they might contract the disease. There is no plausible sense in which vaccine 
passports can be described as excluding people on the basis of stereotypes 
or as discounting the interests of enumerated or analogous groups. On the 
contrary, this was a public health initiative aimed at protecting unvaccinated 
populations and preventing health system overload. 

There is arguably a second conceptual confusion at play in the assumption 
that vulnerable or marginalized class will be unfairly disadvantaged by vac- 
cine passports. The putative disadvantage, of course, is denial or limitations 
on entry to venues gated by vaccine passports. However, this is not a disad- 
vantage conferred by vaccine passports per se; it is conferred by public health 
restrictions on indoor gatherings, which were bound to persist at least until 
the threat of health system overload abated. Eschewing vaccine passports 
in this context would only serve a perverse “levelling-down” conception of 
equality that has no basis in s.15 jurisprudence or, for that matter, sound 
ethical reasoning. Indeed, the suggestion that eschewing vaccine passports 
would level society down to some state of equality is unrealistic, empirically, 
as the burdens associated with maintaining the lockdown in full force would 
be borne disproportionately by the vulnerable and marginalized. 


17.1.4 Privacy Rights 


Finally, critics have alleged that vaccine passports pose a grave threat to pri- 
vacy rights—with some critics even purporting to see in vaccine passports 
the beginnings of a totalitarian “show-me-your-paper” society. Canadian 
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privacy law is a notoriously complex patchwork of federal and provincial 
statutes,” reinforced by principles rooted in common law, the exploration of 
which is beyond the scope of this chapter.’ Moreover, there is a critical and 
complex technological dimension to compliance with privacy laws, inasmuch 
as a vaccine passport regime must be secure, and designed to minimize the 
sharing of personal information. 

It is safe to say that the verification of information about a person's vac- 
cination status does engage privacy rights; when this verification is carried 
out by private sector entities, as is generally the case under a vaccine passport 
regime that applies at restaurants, gyms, and so on, the default legal regime 
will be the federal Personal Information Protection and Electronic Docu- 
ments Act (PIPEDA) or, in some provinces, provincial private sector privacy 
laws. Broadly speaking, this legislation is built around a reasonableness 
standard, protecting consumers against the collection of personal informa- 
tion by private entities, except where this collection is necessary for a legiti- 
mate business purpose. 

Of course, once governments had mandated vaccine passport checks at 
non-essential businesses, it would be difficult to argue that compliance by 
businesses was unreasonable. But this raises the deeper question of whether 
government mandates themselves were reasonable from the standpoint of 
generally accepted principles of privacy law. 

Beyond the requirements of individual consent for a transparent and legiti- 
mate purpose, privacy law principles specify that personal information col- 
lection, use, disclosure and retention be strictly limited to what is essential 
for the stated purpose. Again, the purpose of vaccine passport checks is to 
facilitate safe indoor gatherings, and provincial regimes hewed strictly to this 
aim; in many provinces, all that patrons were required to provide was a QR 
code bearing their name, along with photo ID. A green check, upon scanning 
the QR code, would provide only the barest information: the individual is 
either fully vaccinated or subject to a medical exemption. In Ontario, regula- 
tions stipulated that businesses could not retain this information or use it for 
any other purpose—under the threat of severe penalties.* 


17.2 Conclusion: The Role of Rights Talk in Pandemic 
Response Discourse 


At the level of academic theory, there is an emerging consensus that public 
health objectives are not in tension with civil, political and human rights.* 
If rights are understood to include a strong, positive right to health, then 
moves to restrict individual freedoms in the name of public health can be 
construed as respectful of rights overall. Whatever the philosophical mer- 
its of thinking about public health and individual rights in this way, it is 
not reflective of how rights-talk operates in ordinary public discourse. When 
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decision-makers and the public at large turn their minds to legality of a policy 
like vaccine passports or mask mandates in schools, their concern is with 
the threat of legal challenges before courts—challenges invoking individual 
rights like those enumerated earlier that seek to overturn government policy. 
Real-world rights-talk seldom prompts questions like “Would government 
inaction in the face of this public health challenge constitute a rights viola- 
tion?” This is understandable, of course, because Canadian courts have gen- 
erally not embraced the concept of a positive right to health.“ 

This points to the need for caution and care when advancing rights-based 
arguments during a public health emergency. As an expert in law or ethics, 
fielding media requests in connection with pandemic response measures, the 
temptation is to begin by identifying every conceivable reason that a proposal 
might infringe some legal or moral right. There may even be a temptation 
to render these concerns vivid with dramatic historical analogies—repeated 
invocations of the “show-us-your-papers” trope in connection with vaccine 
passports is an especially common and egregious example here. When poten- 
tial rights infringements are foregrounded in this way, equally important 
considerations tend to fall into the background. Bold exclamations about 
rights infringements make for good headlines, whereas nuanced discussions 
about proportionality testing do not. Expert commentary ought to militate 
against this dynamic. 

On several topics related to COVID-19 response—health worker vacci- 
nation mandates, provincial borders closures and vaccine passports—gov- 
ernment officials have invoked vague rights-talk as a reason for delay or 
inaction. The superficiality of legal analysis at work here should concern us; 
to my knowledge, at the crucial decision point of early-mid 2021, no critic 
had come forward with a detailed, well-referenced account of how vaccine 
passports infringe rights, in a manner that could not be addressed through 
their thoughtful design and implementation, or failing that, justified under 
a proportionality analysis. In drawing lessons for the next pandemic, this is 
one area in need of improvement. Promising public health measures should 
not be held hostage for months on end to vague and implausible rights-based 
concerns. 
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MOBILITY RESTRICTIONS, HUMAN 
RIGHTS, AND THE LEGAL TEST 
OF PROPORTIONALITY 


Jeff King 


Some commentators have considered COVID-19 lockdowns to be the advent 
of a ‘totalitarian society’ and a grave curtailment of civil liberties. Anti-lock- 
down protests have in some cases turned violent, in the belief that the right 
to liberty is at stake. In the United States, some protests involved the open 
carrying of firearms and the occupation of public buildings.” Some human 
rights and constitutional lawyers have at times fed narratives that motivate 
such sentiments by characterizing mobility restrictions as draconian, dispro- 
portionate, or as having been made under dubious authority,’ even where 
they have sympathized with the need for mobility restrictions. Equally inter- 
estingly, surveys of lay citizens’ rights-consciousness during lockdowns in 
the UK revealed that 83% of participants believed that the lockdown “vio- 
lated” at least one of nine “rights-ideas,” with 57% further believing that the 
majority of the nine rights were “violated.” Of this 57%, nevertheless, only 
32% expressed the view that the lockdown was an unacceptable violation in 
the context of the pandemic, and of that fraction, 40% expressed that view 
only in relation to one rights-idea.* In other words, they believed that mobil- 
ity restrictions “violated” their rights but were nevertheless justified. 

The views expounded earlier reflect what I have elsewhere referred to as 
the “hazards” of the language of liberal constitutionalism: its tendency to 
promote “state scepticism” and “oversimplification” in the realm of law and 
policy.? An aim of this short essay is to demonstrate that there is no prima 
facie tension between mobility restrictions and human rights law. This point 
holds in relation to both the theory of human rights and the practice of human 
rights law in a number of important liberal democratic jurisdictions around 
the world. For the purposes of this essay, mobility restrictions include stay at 
home orders, restrictions on gatherings, shop closures, border closures, and 
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vaccine mandates restricting access to public and private venues. First, I aim 
to explain their general (not blanket) compatibility with the idea of rights and 
liberty. I will then show why the legal systems of a representative selection 
of liberal democratic constitutional systems have rejected the view that they 
are incompatible in practice. In essence, and as I show in Part I later, some of 
the views stated in the introductory paragraph earlier do not give adequate 
weight to the crucial distinction between an infringement of rights that is 
justified—which is everyday policy in a modern democracy—and a viola- 
tion of rights which is nearly never justified. Contemporary global practice 
concerning human rights tends to converge around whether infringements 
of rights meet the legal test of proportionality. There is broad convergence 
in practice that they do in principle but can of course fail in points of detail. 

The practical claims draw on the results from a comparative study of 
national legal responses to COVID-19 covering nearly 50 countries. While 
a comprehensive survey and account will be reserved for other sources,’ a 
selective survey of important jurisdictions will illustrate the points. 


18.1 The Theory of Human Rights 


When we consider the theory of human rights (sometimes called civil or con- 
stitutional rights), it is important to distinguish between non-paternalistic 
restrictions controlling disease transmission and paternalistic ones control- 
ling infection of themselves. Paternalistic measures are those aimed at pre- 
venting one from harming oneself; non-paternalistic ones are those that are 
aimed at preventing one from harming others. In a pandemic, the distinc- 
tion breaks down in practice—but we are here concerned with the theory. It 
breaks down in practice because in a viral context, mass infection can over- 
whelm public health services that are critical in delivering the intensive care 
that can, and did, prevent many of those who contracted the disease from 
dying from it. Yet for the sake of argument, I will separate paternalistic from 
non-paternalistic interventions. 

Where mobility restrictions aim at controlling transmission of disease to 
others, there is no theory of liberty that would regard that as a violation of 
any right to liberty. We can put to the side consequentialist theories of rights 
(such as that of John Stuart Mill), which have no trouble accommodating 
public health restrictions. Instead, let us focus on deontological theories— 
those which recognize a conception of rights according to which are always 
absolute or can admit of being outweighed only in the most extreme circum- 
stances.* In defending a conception of rights as trumps, Ronald Dworkin 
was careful to distinguish between abstract and concrete rights: “an abstract 
right is a general political aim the statement of which does not indicate how 
that general aim is to be weighed or compromised in particular circumstances 
against other political aims.” He continues to explain that “concrete rights 
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are more precisely defined so as to express more definitely the weight they 
have against other political claims on particular occasions.” Adapting 
Dworkin’s account to our context, we can say that an abstract right to liberty 
does not entail any concrete right to be free from mobility restrictions that 
protect the health of others. 

Even libertarian theories of rights do not stop a state from restricting one 
person harming another. John Stuart Mill’s harm principle is among the most 
libertarian versions of the liberty principle but nevertheless recognizes that 
harm to others is a valid reason for limiting liberty.** Transmission of a harm- 
ful disease constitutes harm to others. Therefore, if mobility restrictions are 
targeted reasonably and proportionately at curbing transmission, there is no 
violation of the right to liberty. Indeed, to the extent a state stands by and does 
nothing to protect someone from transmission, they are failing in a state’s duty 
to protect the liberties of its citizens. In the liberal theories of the state ranging 
from John Locke,” to Immanuel Kant,” through Friedrich Hayek'*—to take 
from among the most libertarian (or non-paternalistic) theories of state and 
liberty available—the function of the state is precisely to protect spheres of 
individual liberty from both public and private interferences. 

As for paternalistic public health interventions, it should be noted that all 
the leading theories of autonomy and liberty in recent years recognize the 
role of hard paternalism in the area of seatbelts and helmet laws, manda- 
tory pension saving, and some other areas.!5 Determining whether mobility 
restrictions motivated by paternalistic reasons would violate these concep- 
tions of autonomy would require us to consider the matter policy by policy 
and theory by theory. For instance, a paternalistic mask mandate (should one 
exist) would probably be regarded as analogous to seatbelt laws, defended by 
nearly all the modern theories. A purely paternalistic compulsory vaccination 
mandate might or might not be a different story, depending on how plausi- 
ble and developed a theory is for bodily autonomy in the vaccine context.'® 
Time-bound stay-at-home orders are arguably liberty-promoting in the long 
run, even where paternalistic in the sense of blocking individuals from reck- 
lessly exposing themselves to quite harmful disease that carries much greater 
risk than does the seatbelt mandate. It’s all a little complex. 

Yet there is little reason to explore these complexities in depth here. This 
is because in practice, mobility restrictions are almost invariably framed in 
terms of protecting others, and because uncontrolled infection will, given the 
mortality levels typically present when mobility restrictions were enforced, 
unavoidably compromise public health services that are required to protect 
others. Put simply, then, the idea that one could claim immunity from mobil- 
ity restrictions on anti-paternalistic grounds would probably be untenable in 
the COVID-19 context. 

Such libertarian interpretations of liberty and human rights are anyway 
unduly narrow—quite out of line with the very widely ratified international 
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human rights law framework. Public health interventions are positively 
required under international human rights law, especially article 11(2)(c) of 
the International Covenant on Economic, Social and Cultural Rights which 
identifies “the prevention, treatment and control of epidemic . . . diseases” as 
a “step” that “shall be taken” by States Parties to fulfil the right to health.” 
The rights to work and education, similarly recognized, would also call for 
positive state action to counter the epidemics and protect each of these social 
rights. Conventions on the rights of children, disabled persons, and on the 
elimination of discrimination against women and on the basis of race all cre- 
ate a dense network of obligations requiring robust state action to control 
epidemics or to pre-empt or mitigate their consequences for other rights. 

The distinction between abstract and concrete rights was chosen to illus- 
trate how a robustly deontological conception of rights-adjudication needs 
to address how general rights-claims are set off against competing rights and 
policy claims. It is, of course, only one helpful mode of conceiving of these 
relationships. The dominant language used by courts around the world— 
what one theorist simply refers to as the “global model”**—is to distinguish 
between public measures that infringe rights versus those that actually violate 
them. That distinction is crucial to correct the kind of public misunderstand- 
ing evidenced in the introduction to this essay. The framework used in pub- 
lic law systems around the world for determining whether policies violate 
constitutional or human rights is the test of proportionality. This distinction 
must be borne in mind because the idea that mobility restrictions violate 
rights, but justifiably, is a misguided understanding of the theory and practice 
of human rights. The violation of rights is never justified. The point is that 
mobility restrictions that are proportionate in the legal and moral sense will 
almost never violate rights. 


18.2 The Legal Test(s) of Proportionality 


Challenges by people aggrieved by mobility restrictions arose in dozens of 
countries. Most of them frame such restrictions as violations of some con- 
stitutional right to mobility, privacy, assembly, or religion. The first legal 
question is whether the restriction infringes a right. Arcane issues sometimes 
arise here. For example, it was relevant in German litigation whether the 
policy is a “deprivation of liberty” or merely an infringement of a right.*” In 
Spain, an important constitutional case turned on whether the legal measures 
“restricted” or “suspended” rights.” In a 6:5 judgment with five dissenting 
opinions, the Constitutional Court found that the government had declared 
a “state of alarm” rather than “state of exception” or “state of siege” and 
that the only the latter two could be invoked to suspend rights. Yet in the vast 
majority of cases, courts will, and did, rightly find that mobility restrictions 
prima facie infringe rights, and the case will proceed to the proportionality 
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or justification question to determine whether the right was actually violated. 
Such is the pattern in those examined next. This is true of many important 
public policies. 

The legal test of proportionality is composed of four distinct questions, or 
branches. These are broadly similar in many jurisdictions, though emphasis 
can vary between them:?" 


1 Is the protection of public health a legitimate aim or compelling public 
purpose? 

2 Are the means chosen rationally connected to that aim? 

Are the means chosen necessary to protect that public interest? 

4 Do the measures strike a “fair balance between the rights of the individual 
and the interests of the community?” 


Qe 


There is also an overarching question that relates to each of these questions, 
namely: 


To what extent should judges show judicial restraint when evaluating 
(i) complex administrative schemes with many interconnecting variables 
(i.e. polycentric schemes); (ii) complex or conflicting social science evi- 
dence or (iii) acute problems whose appropriate resolution depends on 
quick reaction to evolving circumstances (i.e. flexibility)? 


This last question, not any formal part of a legal proportionality test, con- 
cerns the institutional capacity of the judiciary for adjudicating complex 
policy questions. As such, it is related to the application of the precaution- 
ary principle in the face of epistemic uncertainty, and it arises in connection 
with the application of all four branches of the proportionality test by the 
judiciary. 


18.3 Applying the Proportionality Test during the Pandemic 


In the extensive Oxford Compendium of National Legal responses to Covid-19, 
country report authors were asked to report not only on mobility restrictions 
but also on important legal challenges thereto. Extremely few countries sus- 
pended or derogated from their bills of rights and virtually none derogated 
from any relevant international human rights conventions.” At the height 
of the pandemic, they reported very few successful direct legal challenges to 
particular mobility restrictions. Some hypothesize that as the pandemic pro- 
gressed, and the challenges were ex post facto rather than to active measures, 
the courts would be more bold in hindsight. There is evidence of “a certain 
shift” in this direction, particularly in Israel.?* Yet the overarching pattern 
was to find mobility restrictions in general lawful and proportionate—that 
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is to say, not violations of rights. New statutes conferring powers to impose 
non-pharmaceutical interventions, or older ones used for that purpose, were 
invariably upheld. 

I will briefly examine the different branches of the proportionality test, 
using representative examples from legal proceedings from jurisdictions 
whose public law courts remained open for business during the pandemic. 
The countries will naturally vary in their emphasis or perhaps intensity of 
judicial scrutiny of the measures when applying these legal categories. Yet the 
harmony is striking. For example, there are presently 46 States Parties to the 
European Convention on Human Rights who tend to apply the proportional- 
ity standard domestically in a quite similar manner, one that aligns with the 
approach of the European Court of Human Rights. 

The first issue (legitimate aim) is fairly straightforward. The European 
Convention on Human Rights recognizes a series of grounds on which sev- 
eral of the rights can be limited, and “the protection of health or morals” is 
among them in each case.” In Germany, the protection of public health is an 
established category of “legitimate aim” that has been applied in COVID-19 
litigation.” Legitimate aim was also recognized prominently in Canadian 
jurisprudence in older tobacco advertising litigation?” and was well estab- 
lished for over 100 years in American constitutional law.2% The legitimacy 
of the protection of public health (or the health of others) was applied in 
all major COVID-19 constitutional cases reviewed in a study for Lex-Atlas: 
COVID-19.% 

The second issue (rational connection) requires that the means are “suita- 
ble”? to achieve the legitimate aim. It will require that there is some evidence 
base for the mobility restrictions. In the COVID-19 context, this burden is 
relatively easily discharged, as public health advice from epidemiologists 
tended to play a leading role nearly everywhere.*! Of course, there were occa- 
sions where public health advice was not followed. This was more likely to 
occur, however, where lockdown scepticism (either about the efficacy of the 
lockdown measures or the consequences of widespread infection) prevailed 
among political leadership—for example, in Brazil and the United States.* In 
some countries, of course, the pandemic was used as a pretext to restrict lib- 
erties. For example, in Russia, lockdown laws were enforced against political 
protests but not against pro-government rallies of much greater size.* In 
Israel, the High Court of Justice struck down a law that prohibited attending 
demonstrations more than 1 kilometre from the protester’s home, also limit- 
ing such demonstrations to 20 people.** The distance restriction was found to 
violate the rational connection standard in a situation where the law seemed 
designed to restrict ongoing protests taking place in front of the Prime Minis- 
ter’s house. This kind of pandemic opportunism was a phenomenon in some 
countries but an episodic, rather than chronic, issue in liberal democracies. 

An interesting issue relevant to the test of rational connection is the strict- 
ness of the legal requirement for evidence. Its intensity of will likely vary 
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with the urgency of the situation and the extent of possible risk (i.e., whether 
“precaution” is advised). This is held by the German Federal Constitutional 
Court: 


Where scientific knowledge is tentative and the legislator’s possibilities to 
draw sufficiently reliable conclusions are therefore limited, it is enough for 
the legislator to proceed on the basis of a context-appropriate and tenable 
assessment of the available information and evidence.? 


That conclusion applies with equal force to public health regulation-making. 
Policymakers have to act on the best available evidence and not wait until 
it is too late to contain the threat. This is noted in the UK Dolan case in the 
Court of Appeal: 


We bear in mind that the Secretary of State had access to expert advice 
which was particularly important in the context of a new virus and where 
scientific knowledge was inevitably developing at a fast pace. The fact that 
others may disagree with some of those expert views is neither here nor 
there. The Government was entitled to proceed on the basis of the advice 
which it was receiving and balance the public health advice with other 
matters.*° 


In brief, these courts found, rightly, that the requirement of rational connec- 
tion does not necessarily mean that the government cannot act where the evi- 
dence base is developing rapidly and the consequences of inaction are severe. 

The third legal question (necessity) relates to whether there is another, 
less rights-restricting alternative available that can achieve the same aim. In 
an early contribution on the question of COVID-19, Gostin, Hodge, and 
Wiley wrote that the “extensive use of federal quarantine powers has no 
modern precedent,” that “coercive measures should be proportionate to the 
threat faced,” and that “there should be no less restrictive alternatives to 
accomplish public health objectives.”*” This advice is solid so far as it goes, 
but in application, there were relatively few cases where a policy was chal- 
lenged successfully on account of the Court thought another policy was less 
rights-restricting and, therefore, better. Of course, there were some such cases 
(which I itemize in the conclusion further later), but they did tend to turn 
on very specific facts, as one would expect under this branch of the propor- 
tionality test. There is a risk that broad polices, admitting of no exceptions, 
could be attacked. This view is underscored by the extent to which the rel- 
evant jurisprudence underscored the exceptions that were carved out from 
the general restriction. For instance, the European Court of Human Rights 
refers sometimes disparagingly to “blanket policies” that do not admit for 
exceptions.** In other court cases, judges have sometimes taken pains to show 
that the legislative scheme being challenged provides for exceptions to its 
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blanket rules.?? And in fact, some of the few cases where governments have 
lost in public law challenges have tended to succeed on these kinds of narrow 
grounds. For example, in a complex judgment in New Zealand, a High Court 
judge held that a booking system for allocating quarantine vouchers/places 
to returning residents and citizens violated their protected right to enter New 
Zealand.* The booking method was randomized, based on a lottery princi- 
ple. The judge found this to be more restrictive than a method which took 
account either of the basis of waiting period or emergency need. Commenta- 
tors pointed out that the government had, in fact, run an extensive process 
for vetting six other methods and that the judge had no evidence for finding 
that the alternative policies she mentioned were feasible.’ At any rate, the 
relief was declaratory only, limited to a quite brief period in which the book- 
ing system was active, and it concerned a policy that had already been wound 
up. The Grounded Kiwis case was a highly fact-specific decision of limited 
general appeal. 

The fourth branch of the test (fair balance) concerns whether the mobil- 
ity restrictions strike a fair balance between the rights of the individual and 
the interests of the community. This part of the test has not to my knowl- 
edge, based on reviewing national legal responses as editor of the Oxford 
Compendium, arisen as a particularly significant issue in comparative case 
law yet.” The answer will be juridically straightforward when the impact on 
public health of unconstrained transmission can be potentially catastrophic, 
the scenario in contemplation for much of the high-mortality and extremely 
contagious COVID-19 pandemic. A knottier legal question arises, however, 
when both transmission and mortality tail off but do not disappear—i.e., 
that governments do not lift public health restrictions when the evidence 
no longer supports them as justified and proportionate. This scenario pre- 
sented in Europe with the onset of the Omicron variant in December 2021. 
For example, Austria had laid draft laws for a general vaccination mandate 
in December 2021. However, as the extremely transmissible but compara- 
tively benign Omicron variant took hold in January 2022, Austrian ministers 
observed that “[w]e see no need to actually implement this compulsory vac- 
cination due to the variant that we are predominantly experiencing here.”* 
This was a political decision, but there inevitably would have been legal chal- 
lenges. It can be compared with the situation in Germany, where the govern- 
ment pressed on with its vaccine mandate for healthcare workers. Here, the 
Federal Constitutional Court rejected a constitutional complaint arguing that 
the Omicron variant had changed the equation: 


The legislator was not constitutionally required, in the context of its suita- 
bility prognosis, to refrain from enacting [the mandate] because of factual 
uncertainties regarding the effectiveness of vaccines against the Omicron 
variant, which was still novel at the start of December 2021. The legislator 
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was entitled to take into consideration that the Delta variant continued 
to be the dominant variant at the time, accounting for more than 99% of 
new cases, while very few persons had yet been infected with the Omicron 
variant. It was therefore at least tenable for the legislator to assume that 
the Delta variant would continue to dominate pandemic activity, at least 
for a certain period of time.** 


The Court was right to find as it did. A different approach would have invited 
litigants to submit complaints to Germany’s Federal and Lander (state-level) 
constitutional courts asking them to micromanage, on the same legal theory, 
a task fit for public health experts and civil service-supported government 
acting on that advice. That task is namely to choose the right cocktail of 
mobility restrictions and vaccination policies to establish a projected level 
of risk mitigation—which is itself determined by speculating on what level 
of mortality and disease is tolerable, having regard to the capacity of the 
health system to bear it, extensive limits on personal freedom, and the cost 
of economic restrictions on trading.* Public law judges are well out of their 
epistemic comfort zone at multiple points of this equation, let alone in decid- 
ing on how they should all fit together. Serious judges recognize that instanta- 
neously. It needs to be borne further in mind that democratically responsive 
political systems are already under severe political and economic pressure to 
avoid imposing costly restrictions for any longer than absolutely necessary.* 
None of this, it can be added, denies that there are many other more focused 
legal and human rights issues arising which are eminently suitable for adju- 
dication. Nor does it deny that in theory there will be a point at which the 
mortality or welfare impact of uncontrolled transmission does tail off to the 
point that highly restrictive measures impose costs that exceed their benefits 
in a way that does not strike a fair balance. The point worthy of emphasis 
here is that it would only be for judges to make such a finding, unless in nar- 
row circumstances, either in cases where it is so obvious that it is hard to see 
a democratically responsible government maintaining the highly unpopular 
and economically restrictive restrictions in the first place. 


18.4 Judicial Restraint 


I have drawn attention to some cases in which mobility restrictions were 
upheld and some others, exceptional as they were, in which they were found 
unlawful. What is clear and consistent throughout the jurisprudence has 
been a recognition of the necessity of judicial restraint in situations where 
judges are asked to second-guess rapidly evolving and scientifically complex 
assessments. 

A few judgments of the German Federal Constitutional Court were quoted 
earlier. Across the first year of the pandemic, of the thousands of public law 
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cases taken in Germany’s administrative and constitutional courts, the vast 
majority of challenges were unsuccessful.” It bears recognizing that this is 
widely regarded as one of the most active judiciaries in the world. In Can- 
ada, clerics and activists challenged a provincial mass gathering order as an 
infringement of the section 2 freedom of assembly under the Canadian Char- 
ter. In a judgment of the British Columbia Supreme Court, the judge found 
that the transmission risk assessment had been reasonable and that the con- 
text warranted deference: 


[The] decision was made in the face of significant uncertainty and required 
highly specialized medical and scientific expertise. The respondents sub- 
mit, and I agree, that this is the type of situation that calls for a consider- 
able level of deference in applying the Doré test.* 


The approach taken in Beaudoin largely chimes with the UK’s Dolan case, 
a general challenge to the “lockdown” suite of mobility restrictions that 
included a stay-at-home order and school and shop closures. The Court of 
Appeal found that “[i]n this context . . . we consider that a wide margin of 
judgment must be afforded to the Government and to Parliament . . . on the 
well-established grounds of both democratic accountability and institutional 
competence.”* The appeal to the Supreme Court was refused by the latter 
for having no reasonable prospect of success.* Similarly, in the Vavricka v 
Czech Republic case, the Grand Chamber of the European Court of Human 
Rights held that a mandatory requirement for the routine (non-COVID-19) 
vaccination of children did not violate the article 8 freedom of physical integ- 
rity. In the course of a lengthy judgment, the Court recalled that “[t]he Court 
has held that matters of healthcare policy are in principle within the margin 
of appreciation of the domestic authorities, who are best placed to assess 
priorities, use of resources and social needs.”** 

In the Netherlands, the District Court in the Hague rejected a challenge 
from the Viruswaarbeid (Virus Truth) anti-Covid restriction campaign group 
that would have required the state to repeal all public health measures. The 
Court found that the measures are subject to the state's large degree of dis- 
cretion where competing interests are balanced, a constant evaluation amidst 
shifting needs, and therefore, proportionate.” 

In a study of COVID-19 case law before the European Court of Human 
Rights, the writers found only one case, which concerned restriction of politi- 
cal protest (which is definitely a grey area), where a challenge to a restrictive 
public health measure was upheld (and which is under appeal as this chapter 
goes to press).°? 

While the success rate of litigation was more variable in the United States, 
a review by Lindsey Wiley of the early period of the pandemic in the United 
States (up to October 2021) found that though hundreds of lawsuits against 
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public health measures were filed, very few were successful.** She concluded 
that most “[US] courts rejected challenges to stay-at-home orders on the 
grounds that they infringed on personal liberty.”** Most judges relied on 
the leading authority of Jacobson v Massachussets (1905),5 in which the US 
Supreme Court upheld a statute that conferred power on local health boards 
to make smallpox vaccination compulsory if it was considered necessary for 
protecting public health. The Court held the regulations should be set aside 
only if they were a “plain, palpable violation” of fundamental rights. In the 
COVID-19 context, the narrow Jacobson standard was applied consistently 
by lower courts refusing constitutional challenges.” On religious freedom, 
the response of US state and federal courts was more divided. Jacobson was 
doubted in a Supreme Court case which struck down restrictions applying to 
religious gathering,* though a subsequent challenge to a measure for failing 
to provide a religious exemption from an occupational vaccine mandate was 
rejected and the mandate upheld by the US Supreme Court. Yet there were 
a wave of successful challenges in state and federal courts on limits on places 
of worship.* State courts were also more divided on the constitutionality of 
internal travel restrictions and other limits on gatherings, though challenges 
to face covering mandates were “uniformly rejected by the courts”; however, 
school closures were not broadly challenged.*! It is possible that US courts 
were more likely to uphold challenges because the system does not officially 
recognize the doctrine of proportionality, despite some judicial encourage- 
ment towards that end.” The point is ultimately speculative, however, as bal- 
ancing has long been a feature of US public law.® So on the whole, although 
the US courts were significantly more open to legal challenges to mobility 
restrictions by comparison with all other states surveyed on this question in 
the Oxford Compendium, the tendency towards challenges being rejected is 
still more discernible than any appetite for judicial activism. 

Some commentators take this general comparative posture of judicial non- 
interference to be an abdication of the judicial role. It was a posture which 
US Supreme Court Justice Gorsuch derided in his dissenting judgment in the 
Does v Mills case, claiming it was judges deciding to “shelter in place when 
the Constitution is under attack.” The view, which evokes imagery of cow- 
ardice, is both misguided and hubristic. It is so first because that type of view 
often offers no theory of why courts should have interfered more often and 
especially why widely accepted institutional competence grounds for judi- 
cial restraint suddenly evaporate when the measures constrain (e.g.) religious 
belief. Indeed, a developed theory of judicial restraint is required as a con- 
comitant to the appropriately robust protection of social and other human 
rights in matters concerning complex social policy. For my part, and as an 
advocate of judicially enforced constitutional social rights who took pains 
to set out a theory of judicial restraint, it appears to me that the judges are 
broadly doing exactly what I argued they should do in 2012.65 I argued there 
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that considerations of democratic accountability, expertise, polycentricity/ 
complexity, and flexibility could rightly justify judicial restraint. And in this 
pandemic, we see democratically adopted public health measures mostly 
challenged by non-marginalized groups, challenges to government judgments 
based on collective professional scientific expertise, public health measures 
that are nested within suites of interlocking restrictive measures and social 
policy benefits, and challenges brought in a context in which administration 
necessarily needs to experiment and adapt rapidly. 


18.5 Conclusion 


It is important to be clear about what I am not arguing in this short contribu- 
tion: neither (a) that there were no notable cases where public health meas- 
ures were found disproportionate nor (b) that law courts should not stand 
prepared to consider closely the proportionality of public health measures. 
On the first point, there are many instances of successful constitutional chal- 
lenges. In addition to the US, Spanish, and New Zealand cases mentioned 
earlier, there are others and which may be of more merit. One area in which 
courts can and have played a more assertive role is in relation to political 
protest. In Germany, for instance, this was among the rare areas in which the 
courts consistently questioned and qualified, right from the beginning of the 
pandemic, the unrestricted power to maintain a general total ban on political 
protest.“ This is consistent with similar case law in Israel, the United States, 
the European Court of Human Rights,” and the de facto tolerance of protest 
in many countries. 

There were also challenges to entry and exit requirements. In a matter 
before the Israeli Supreme Court, a challenge to a measure which imposed 
limits on entry and exit of citizens into and from Israel was upheld, and the 
regulations were held to be unconstitutional violations of the basic law.* The 
Court found that the policy aims could be achieved in a less invasive man- 
ner, were of dubious effectiveness, and that they impacted the right to vote in 
impending Knesset elections. On the other hand, though the challenge was 
successful, the regulations expired three days after judgment, and there was 
no process for renewing them, so the matter was close to moot. The Adminis- 
trative Court of Appeals in Liineburg, Germany, issued a preliminary injunc- 
tion against a prohibition of sport in outside sports facilities for people who 
had not been vaccinated.” The Court found that the measure was not propor- 
tionate because it failed to differentiate between different types of sport (and 
the degree of risk of transmission they posed), and it also did not ban sports 
outside of these facilities for non-vaccinated people. Often, the facts and 
holdings are complex and peculiar. In Spain, for example, the Constitutional 
Court found that a raft of health limitations in Royal Decree 926/2020 were 
compatible with human rights. But it also found that the extension of a state 
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of emergency for six months was too long and unjustified and further that the 
conferral of powers on the autonomous communities (regional governments) 
in Spain, without restrictive criteria set out by the national government for the 
exercise of those powers, were unconstitutional.” The merits of both argu- 
ments depend on the particularities of the Spanish constitutional order. 

Beyond these, there are of course dozens of successful public law claims 
and often rightly so because patently bad policymaking is a sad feature of 
administrative life even outside of emergencies. But that fact should not be 
converted into the mistaken view that most measures are of dubious legal 
authority or are inconsistent with rights. The basic point here is that well- 
designed public health measures including stay-at-home orders are not pre- 
sumptively incompatible with basic human rights. A general understanding 
of the proportionality test and the role for a theory of judicial restraint is a 
crucial aspect of any proper approach to human rights law. 
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PANDEMIC-FIGHTING TECHNOLOGIES? 
LESSONS FROM COVID-19 FOR 
THE PANDEMICS OF THE FUTURE 


Vivek Krishnamurthy and Myka Kollmann 


19.1 Introduction 


COVID-19 is the first pandemic disease of the digital age, but it is unlikely 
to be the last—given the distressing regularity with which pandemic diseases 
have struck humanity since the dawn of the agricultural revolution.’ Cor- 
respondingly, COVID-19 is likely to be the first of many pandemic diseases 
where digital technologies that are in wide use—such as cellphones and QR 
codes—will be leveraged for public health purposes. 

Much has been written about the legal and ethical considerations sur- 
rounding the use of such technologies in the fight against COVID-19.? 
All of this work takes place against the backdrop of one particular (albeit 
rapidly evolving) disease, but the purpose of this paper is to begin a con- 
versation on how we should assess the repurposing of technologies in 
widespread use to combat the pandemic diseases of the future. Specifically, 
we suggest that in conducting such evaluations, policymakers should con- 
sider three characteristics of the infectious disease they are attempting to 
combat with a technological intervention. These are (1) the severity of the 
illness the disease causes; (2) its level of infectiousness; and (3) its mode of 
transmission, which bears on the social stigma associated with contracting 
the disease. 

The first part of this paper will provide a brief overview of technologies 
used to combat COVID-19, and of the broader technological context in 
which COVID-19 arose, while the second will consider how disease charac- 
teristics should be considered in evaluating the appropriateness of enlisting a 
particular technology in the fight against it. 
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19.2 Combatting COVID-19 with Digital Technology 


Two main digital technologies have been used to combat the spread of 
COVID-19, namely, (1) digital contact tracing and (2) digital vaccine passports. 
Contact tracing and proof of vaccination requirements are well-established 
strategies for combatting infectious diseases, but their effectiveness was 
increased considerably at the height of the COVID-19 pandemic by leverag- 
ing existing technologies that were in widespread use to digitize and auto- 
mate both—at least to some extent. Each of these digital interventions had 
two main variants during the COVID-19 pandemic, and as the discussion 
later will show, each had very different impacts on privacy and a range of 
other human rights. 


19.2.1 Digital Contact Tracing 


Contact tracing is the “process of identifying, assessing, and managing peo- 
ple who have been exposed to someone who has been infected” with a con- 
tagious disease to prevent them from spreading it further.* The World Health 
Organization has described contact tracing and the quarantining of contacts 
as “essential public health tools for controlling” the spread of COVID-19.* 

Since its development in the early 20th century,’ contact tracing has 
involved interviewing individuals infected with a disease and asking them to 
recall the people they have seen and the places they have been so that their 
contacts can be asked to take appropriate preventative actions. Contact trac- 
ing has been used successfully to fight outbreaks of diseases ranging from 
syphilis to measles to Ebola.* Since COVID-19 is spread by aerosols, tech- 
nologists have been able to repurpose two features of smartphones to create 
two different digital contact tracing systems that are effective in dealing with 
this means of transmission. 


19.2.1.1 Cellular Location-Based Contact Tracing 


The first approach leverages a property of cellphone networks that requires 
their operators to know the location of their customers to provide seamless 
service as they talk, text, and surf the web while on the go. Cellphone net- 
work operators collect and store such cell site location information (CSLI) 
for various purposes, ranging from billing (i.e., to assess roaming charges) to 
compliance with government data retention mandates.’ 

Early in the pandemic, several governments—notably those of South Korea? 
and Israel*—used the CSLI records of patients infected with COVID-19 to 
alert others who may have been in close contact with them to isolate and/or 
test themselves. South Korea, for example, asked its cellphone network opera- 
tors to send automated text messages to individuals whose phones had been 
near someone known to have COVID-19 to ask those individuals to isolate 
themselves. 
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This method of digital contact tracing has the benefit of being quick and 
easy to deploy, as it merely requires the authorities to examine the CLSI of 
known COVID-19 carriers to notify those who have been close to them to 
take appropriate precautionary measures. The problem, however, is that this 
method carries significant privacy risks to all concerned, as CLSI is extraordi- 
narily sensitive data that paints an intimate portrait of a person’s life through 
the lens of their movements.!! This, in turn, raises serious questions about 
whether the public health benefits of this technological approach to contact 
tracing are justified in view of the privacy risks it poses.” 


19.2.1.2 Bluetooth Contact Tracing 


The other main approach to digital contact tracing during the COVID-19 
pandemic leverages Bluetooth wireless technology, which allows electronic 
devices such as laptops, keyboards, headphones, mobile phones, and a vari- 
ety of “smart” devices to communicate with each other. When a device’s 
Bluetooth radio is switched on, the device scans the environment for other 
devices with which it has previously been “paired,” as well as other devices 
that are in range and offer pairing possibilities." 

A Bluetooth signal’s strength can be used to determine how close two 
devices are to each other.** This property can be used to develop contact trac- 
ing applications to combat a respiratory disease, as physical proximity is a 
reasonable (albeit imperfect) proxy for sharing the same air. 

Developers at Apple and Google did just that in building an ingenious, 
privacy-protective contact tracing system based on Bluetooth." The Apple- 
Google system, which underpinned numerous governmental contact tracing 
apps, including Canada’s COVID-19 Alert, begins with each enrolled device 
generating a new random digital token every 15 minutes.!* When two smart- 
phones with the contact tracing app installed come into Bluetooth signal 
range of each other, they exchange these tokens. Should an individual later 
test positive for COVID-19, they are asked to upload all of their tokens from 
the period they were infectious to a central server. The software on the other 
user’s phone checks the tokens they have exchanged against the list of tokens 
associated with known COVID cases that are stored on the central server. 
In the event of a match, the app notifies the user of a potential COVID-19 
exposure. !” 

This approach to digital contact tracing has been widely credited as being 
highly privacy protective, as it does not require the use of any location data 
and incorporates strong protections against individuals being reidentified 
based on the exchange of the randomly generated tokens.! That said, there 
is a great deal of debate about the effectiveness of both CSLI- and Bluetooth- 
based digital contact tracing technologies.*? What is most interesting for the 
purposes of this paper, however, is how two features (CSLI and Bluetooth) of 
an underlying technology in widespread use (smartphones) were leveraged in 
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record time to develop two different contact tracing systems, each of which 
had significantly different impacts on privacy and other human rights as well. 


19.2.2 Digital Health Certificates 


Proof of health status requirements have long existed in a variety of contexts, 
from education? to travel?! to migration,” but the leveraging of smartphone 
capabilities allowed proof of health status requirements to be deployed much 
more widely in the fight against COVID-19 in comparison to any previous 
infectious disease outbreak. As with digital contact tracing, two very dif- 
ferent kinds of digital health certificates developed during the COVID-19 
pandemic, each of which has very different impacts on the right to privacy. 

All digital health certificates—from China’s Health Code system to Can- 
ada’s digital vaccine certificates—store certain health information about an 
individual in a centralized database. The Chinese system stores an individu- 
al’s vaccination status and recent COVID-19 test status and links them with 
a great deal of other data, including national ID card information and facial 
recognition information.? By contrast, the Canadian system of vaccine cer- 
tificates requires provincial health ministries to record an individual’s name, 
date of birth, health card number, and information about the date and type 
of vaccines they have received. Each government, in turn, issues its citizens a 
digital health certificate in the form of a QR code that encodes certain infor- 
mation about the individual. In the Chinese system, the QR code identifies 
an individual as having a green, yellow, or red health status, while QR codes 
issued by most Canadian jurisdictions encode the bearer’s name, their date of 
birth, and details regarding the type and date of the vaccinations the bearer 
received.” 

Beyond what information is encoded into the digital health certificates, the 
most salient difference involves how the certificates are verified and authenti- 
cated. When a Chinese Health Code is scanned, a central database is queried 
and a record is created therein that the individual to whom the code belongs 
attempted to gain entry to a given establishment at a particular date and 
time.” By contrast, the verification applications built by several Canadian 
provinces for their digital vaccine certificate systems do not record, store, 
or share any data about the bearer or the time, date, and place where they 
presented their vaccine certificates.” Rather, the verification applications are 
decentralized by design, and they use complex cryptographic techniques to 
extract the bearer’s name from the QR code and assess whether the certificate 
is genuine.”’ 

Correspondingly, the privacy implications associated with a vaccine cer- 
tificate system like Canada’s are an order of magnitude less severe than under 
a system such as China’s, where the verification system creates a detailed 
record of a person’s movements through society. This is true even leaving 
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aside the vast differences in the level of respect for human rights and the qual- 
ity of rule of law that prevails in both countries. 


19.3 Interactions between Public Health Technologies 
and Disease Characteristics 


What can we glean from our experience with leveraging existing technologies 
to combat COVID-19 that helps us assess the privacy implications of doing 
something similar to fight the pandemic diseases of the future? Everything 
that has been written about the privacy and human rights impacts of digital 
contact tracing and digital health certificates in the context of the COVID-19 
pandemic takes this awful disease, and its various characteristics, as a con- 
stant. If, however, we treat COVID-19 as a variable that can be replaced 
with other diseases that possess other characteristics, we can develop a more 
generalizable framework for evaluating whether a particular technology con- 
stitutes a proportionate response to a given disease. 

There are three disease characteristics that are salient to such an analysis: 
(1) the severity of the illness it causes; (2) its level of infectiousness; and (3) 
its mode of transmission, which bears on the social stigma associated with 
contracting the disease. Let us consider these characteristics of COVID-19 in 
turn, before considering how the characteristics of other diseases might bear 
on the use of particular technologies to fight them. 


19.3.1 Severity of Illness 


First, we must consider the severity of the disease we are combatting through 
technological means. COVID-19 may share symptoms in common with other 
respiratory illnesses, but it has been described as being a “serious vascular dis- 
ease with primary symptoms of a respiratory ailment.”2* The reported death 
toll of the disease is staggering, but research suggests that excess mortality 
caused by the pandemic is far higher than the official death toll.?” The effec- 
tiveness of therapies that have been developed to combat COVID-19, such as 
monoclonal antibodies, are declining as the virus continues to mutate rapidly, 
and the long-term health consequences on the billions of COVID-19 survivors 
around the world are still unknown. Correspondingly, serious measures are 
justified to combat what is a very serious disease, whereas similar measures to 
fight a less serious disease might be disproportionate. 


19.3.2 Level of Infectiousness 


We must then consider the infectiousness of a transmissible disease against 
the backdrop of the severity of the illness it causes. A disease that is severe 
but not very transmissible might not support the use of the same range of 
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measures to combat it as one that is severe and highly contagious. Of course, 
we all know that COVID-19 is a highly contagious disease, with a basic 
reproduction number estimated at 2.87 (95% CI, 2.39-3.44).°! 


19.3.3 Mode of Transmission 


We now know that COVID-19 is airborne and that the disease is primarily 
spread by the inhalation of aerosols, rather than by the inhalation of respira- 
tory droplets or through contact with contaminated surfaces.* The fact that 
COVID-19 is airborne has two significant implications for the leveraging of 
existing technologies to combat the disease. 

First, airborne spread means that physical proximity between individuals 
is a reasonable proxy for breathing the same air. This has allowed technolo- 
gists to leverage CSLI and Bluetooth to develop digital contact tracing sys- 
tems that have had some impact in reducing the spread of the disease. 

Second, contracting an airborne disease such as COVID-19 is far less stig- 
matizing than contracting a disease that has a mode of transmission that 
is more revealing of an individual’s behaviors and personal characteristics. 
Consider a sexually transmitted disease, such as syphilis. The stigma associ- 
ated with revealing that one is infected with syphilis is far greater than what 
is associated with revealing that one has COVID-19, as the former is con- 
tracted through sexual activity, which is among the most intimate aspects of 
an individual’s life.% By contrast, COVID-19 is associated with the activity of 
breathing, which is something that all people must do at all times. 

To be sure, the technologies that were leveraged to construct proxies for 
sharing the same air for digital contact tracing purposes (namely, CSLI and 
Bluetooth signal strength) would be ill-suited to detecting the spread of dis- 
eases spread by other vectors, such as sexual contact or insect-based trans- 
mission. Yet the data generated by wearable health devices can be used to 
detect sexual activity in certain circumstances,** and future advances may 
yield technologies that provide us with useful proxies for other common 
modes of disease transmission. 


19.3.4 Putting the Factors to Work 


Future policymakers will need to take the characteristics of infectious dis- 
eases into account in making decisions about whether and how features of 
existing technologies in widespread use are enlisted to combat them. 

Even though 2022 is on track to be the deadliest year of the COVID-19 
pandemic in some countries,** many of the technological measures that were 
developed to combat the COVID-19 pandemic have already been with- 
drawn.* It therefore seems unlikely that governments will mandate techno- 
logical tools to fight anything other than the most serious diseases in the 
future, but history teaches us that these will arise in due course. 
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Furthermore, the market may well develop technological solutions to 
combat the spread of infectious diseases—particularly among populations 
that are vulnerable to their spread. In such cases, the background law that 
governs privacy in society and the deployment of particular forms of tech- 
nology will shape the possibilities for such technologies to be developed and 
sold.** At this stage of the COVID-19 pandemic, we have not seen the market 
step in to fill the vacuum left by the abandonment of digital contact tracing 
and digital health certificates in much of the world, but such a possibility can- 
not be dismissed. Correspondingly, policymakers today and in the future will 
have to consider not just whether to legislate particular technological meas- 
ures to combat serious infectious diseases but also whether legal defaults 
should permit such technologies from being developed and deployed absent 
state action. 


19.4 Conclusion 


Necessity is the mother of invention, and the necessity of fighting COVID-19 
to minimize the ravages of the disease while simultaneously minimizing the 
social cost of doing so fostered a wave of technological innovation. Just as 
Apple didn't foresee that third-party developers would want to create apps 
for the iPhone,” few observers before the COVID-19 pandemic would have 
predicted how existing technologies such as CSLI, Bluetooth, and QR codes 
would be leveraged in the fight against this disease. Now that we know that 
such innovations are possible, now is the time to begin reflecting how the 
installed base of technology in society can be leveraged to fight the pandemic 
diseases of the future. Doing so will allow us to be clear-eyed as to whether 
the public health benefits of such measures justify their costs in terms of pri- 
vacy when the next pandemic does strike. 
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VERIFICATION THEATRE AT BORDERS 
AND IN POCKETS 


Michael Veale 


20.1 Introduction 


The COVID-19 pandemic saw individuals asked to prove health-related 
characteristics in a wide and varying array of situations. These differed across 
jurisdictions. Some countries imposed requirements in occupational and lei- 
sure situations. Others made little use of proof mechanisms, or left their use 
up to private actors. Internationally, however, the idea of ‘vaccination pass- 
ports’ co-evolved with legal requirements to prove health-related characteris- 
tics at the border. This in turn placed domestic pressure on countries to either 
publicly provide or facilitate private provision of technical infrastructures 
that could meet emerging international standards of proof. 

Before the COVID-19 pandemic, the most similar provision at borders 
was in relation to yellow fever. Requirements for travelers to have yellow 
fever vaccinations are typically imposed by countries without the virus but 
vulnerable to its establishment due to mosquito vectors and non-human pri- 
mate hosts.’ The International Certificate of Vaccination or Revaccination 
against Yellow Fever was replaced from 2007 by the more general Interna- 
tional Certificate of Vaccination or Prophylaxis (ICVP).? Although the WHO 
describes ICVP paper certificates—often known as a yellow card, or carte 
jaune—as “easily lost and prone to fraud”,? use of these rarely if ever required 
‘proofs of the veracity of the document’.* This is despite significant evidence 
of forgery. In a recent study, two-thirds of the ICVPs from travelers inter- 
viewed at a Sudanese airport appeared to be counterfeit.’ In these contexts, 
this could be considered a minimum, as features of the ICVP make it impos- 
sible to truly validate. These issues are compounded by challenges further up 
the supply chain such as vaccine falsification.* 
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Contrary to the ICVP, discussions of COVID-19 documentation had func- 
tionalities related to proof built into them from the start. European guidelines 
focused on verifiability as a key design criterion.’ Several jurisdictions where 
the ICVP are used as the official record and ‘source of truth’ of COVID-19 
vaccinations later removed their admissibility as proof in day-to-day circum- 
stances.® This makes it important to consider what verifiability could and in 
practice does mean in these contexts. 


20.2 Verifiability Theatre 


We often verify our identities or verify we possess certain attributes. Verifica- 
tion of a characteristic of an individual is conceptually a two-step process. 
The first step is authentication of identity—linking the person in front of you 
to an identifier. The second step is the linkage of that identifier to a charac- 
teristic, such as vaccination, testing or recovery. This process further requires 
integrity of the data involved in this process. 

It is worth considering what ‘digital’ means in this context. Digital is often 
thought of as an app or a website versus a paper document. This is an impor- 
tant distinction when considering a ‘digital divide’; even in a country with 
high technology saturation such as the UK, 7% of individuals still lack a 
device which can connect to the Internet.? However, even a paper certificate 
with a QR code is ‘digital’ insofar as it relies on a ‘stack’ of infrastructure to 
generate, maintain, authenticate and interact with it. It is simply the case that 
the role of the individual in the digital infrastructure is only to obtain and 
display information—the ‘intelligence’ happens elsewhere in the network.!° 


20.2.1 Only as Strong as the Weakest Link 


In practice, the deployed digital verifiability strategies provided little defence 
against moderately determined fraud. 

Some countries recorded initial vaccinations on paper vaccination cards, 
such as the United States from the CDC or in the carte jaune in Germany. In 
the United States, these were accepted as proof directly. In Germany, these 
were both broadly directly accepted as proof, as well as used a source of 
truth, without reference to other databases, to convert them into digitally 
signed certificates by most pharmacies.!! 

Hand-signed paper vaccination cards are typically trivially forged. In a 
poll commissioned by The Economist, 12% of American adults under 30 
admit knowing somebody with a fake US vaccination card.” Thousands of 
cases of forged cartes jaunes are subject to investigation and prosecution 
procedures in Germany." Those prosecuted included high-profile celebrities, 
including football coaches.!* Forgeries of such cards are commonplace con- 
cerning yellow fever vaccination in sub-Saharan Africa.’ 
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Paper cards with no in-built mechanism of digital linkage of an identifier 
to a vaccination status were widely accepted around the world despite no 
practical method of verifying them. The Washington State Department of 
Health verification guidance illustrates this, with guidance to “be suspicious 
of cards printed on thin paper or edges that appear cut by scissors”; to check 
all fields are completed and the template is the expected one; and to look up 
vaccine lot numbers to check if such a lot was ever distributed. CDC passes 
were not printed on secure paper (as ballot papers sometimes are), and so 
such paper is easily emulated. The latter check is easily passed by copying a 
valid vaccination batch-time combination from any other card. 

Despite this, and seemingly for political reasons, US vaccination cards 
were accepted around the world as proof at borders and often within domes- 
tic regimes and in line with restrictions placed there. 

In Germany, the situation was in some ways worse. As with many coun- 
tries lacking health informatics, the carte jaune was used as the source of 
truth to populate the cryptographically assured digital vaccination pass data- 
base. Individuals would walk into pharmacies, who would examine evidence 
and enter it into a database. At this point, fraudulent cartes jaunes could 
effectively be laundered into a real vaccination pass. This author, holder of 
a valid UK vaccination record, presented the UK documents to a pharmacist 
in Berlin in 2021, who looked at the printout without seeking to validate 
the UK QR code (which at the time was not able to be validated with a 
German validator, a situation which later changed), and entered the record 
into the German database, issuing a German vaccination certificate.** Indeed, 
pharmacies in Germany stated they would transform CDC cards and other 
unverifiable and easily forged foreign vaccination records into German digi- 
tal certificates.*” 

Fooling pharmacists was not even necessary for those forging at scale, who 
set up fake pharmacies in order to create irrevocable certificates in Germany. 
An investigation from the newspaper Handelsblatt in July 2022 revealed 
that it was trivial to register a fake pharmacy and issue digital certificates, 
even when a residential apartment address was used. The cryptographic set- 
up used in Germany meant that once issued, these certificates could not be 
revoked without invalidating the millions issued in that manner.** Nor could 
other European countries, who were part of the shared EU validation system 
for such certificates, selectively revoke German certificates that were part of 
proven forgeries. 

Other issues in the chain concern the validity of vaccines and the identity of 
recipients. We know from yellow fever vaccination that falsified vaccines also 
exist on the market as part of chains that lead to documents for verification.’ 
The market for falsified COVID-19 vaccines is large but has been difficult to 
estimate.”° Furthermore, many countries did not require a robust process of 
identity assurance in order to receive a vaccination. There was no guarantee 
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that the person inside a valid vaccination chain, being vaccinated with a valid 
vaccine, was the person whose name is on the certificate. This makes sense 
due to a need for rapid rollout, including amongst undocumented individuals 
who may be persecuted and marginalized by state authorities in other con- 
texts. However, it creates a hole in a chain of trust which cannot be mended 
by a more solid certification verification process downstream. 

In sum, many jurisdictions lacked a reliable and secure chain of trust from 
the actual act of vaccination through to the digital certificate. This created 
easy opportunities for forgery within these jurisdictions. The requirement to 
recognize certificates across borders, a necessity given their main use as inter- 
national travel documents, meant that even a handful of weak jurisdictions 
undermined any technical security measures placed on the generation and 
use of vaccination certificates domestically. While not covered here, the same 
issues apply for records of testing and records of recovery. 


20.2.2 Why Bother? 


Just because forgery is possible does not mean that everyone will forge docu- 
ments. The law can always impose serious penalties were fraud to be discov- 
ered and that will be enough to dissuade some. There have been penalties 
and prosecutions for withholding health information at airports since at 
least 1924, but significant compliance issues have persisted in spite of this.?! 
Furthermore, vaccination, testing and recovery are typically all imperfect 
methods to prevent transmission, and insofar as borders are open to those 
meeting certain characteristics, pathogens may still enter the country in ques- 
tion. Documentation fraud adds to these errors, but the sum of the interven- 
tion of requiring certification may be beneficial if reduction, rather than total 
security, is an acceptable aim. 

An approach of reduction rather than security casts the entire enterprise 
of verification in a different light. Such an approach would likely be unac- 
ceptable for many aims where we try to verify to secure. A nuclear power 
plant’s security systems should not ‘reduce’ unauthorized entry but prevent 
the possibility. Yet other environments, such as supermarket self-checkouts 
or contactless cards, come with an expectation of abuse built into the policy, 
typically outweighed against a benefit, such as reduced staff cost or greater 
card usage, and, therefore, more transactions subject to intermediation fees.” 

Considering vaccine verification in this light raises the question of whether 
the behavioral consequences of a digital proof infrastructure in a world 
where dodging it is relatively trivial is enough to justify it being built in the 
first place. Infrastructures to prove things to people come with serious social 
consequences. Is this just to give a veneer of fraud protection compared to 
analogue methods? That a system that many will not understand the work- 
ings of might seem more secure than it actually is? Other than the fact that 
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there are many ways to build an opaque computer system, this ignores that 
systems designed to prove things to people are not just a performance, but 
they are also performative, in the sense that they have social effects that lead 
to change.” 


20.3 Verification’s Impacts beyond Biosecurity 


A digital verification system is not just icing sugar added to an ICVP to increase 
its behavioral impact. Digital verification systems do real things in the real 
world and come with consequences far outside the realm of public health. 


20.3.1 Repurposed Infrastructure 


The digital systems created to enable verification are often used for purposes 
beyond that. More broadly, the introduction of technologies at borders typi- 
cally goes beyond stated purposes to separate out ‘legitimate’ from ‘illegiti- 
mate’ forms of mobility and to allow surveillance to be practiced both at and 
away from the border by private actors, such as security firms, as well as 
state agents.” The affordances of digital systems, such as verification, invite 
extensions and further systems to be built upon them. These are not just sys- 
tems built upon the vaccination record themselves but systems built on the 
connection to health databases, the connection to individual identities, the 
connections to individuals’ mobile devices and so on. 

One pandemic example is the ‘ArriveCAN’ app. Originally created as a 
method to capture data under Canada’s Quarantine Act, the app became a 
mandatory way of submitting such information, first for air travelers in late 
2020, then for all travelers in early 2021. However, the Government of 
Canada stated that the app was ‘not only keeping travellers safe, but [was] 
part of [their] ongoing efforts to modernize the border’. This became appar- 
ent, as the mandatory app was extended to contain components of previ- 
ous border modernization attempts which had failed to get traction, such as 
the Advance Canada Border Services Agency (CBSA) ‘declaration’ feature, 
relating to customs and immigrations, with no link to public health and no 
debate or discussion.?? Academic commentators have criticized Arrive CAN’s 
transformation ‘from a voluntary app intended to offer an alternative for 
paperwork to permit contact tracing into a mandatory app that had little 
connection to public health”.?” 

Another example comes in the form of the German ‘Luca’ app. This app 
was launched by a private firm to initially attempt to create a presence-tracing 
system, where individuals could ‘check in’ to locations to provide a list of 
who was there to the venue. This feature was criticized by scholars, who 
noted its poor design with significant security flaws, and by journalists, 
who had highlighted the 21 million EUR regional governments had spent 
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on this technology for just a single year of usage, largely in attempt to look 
active in relation to the federal government in advance of a regional elec- 
tion. A regional court in Rostock later found the purchase of the Luca 
app by the government there to be illegal.% By this time, the app had also 
expanded beyond its initial features, allowing individuals to integrate their 
vaccination certificates for the purpose of proof at the border and in shops 
and restaurants and even to buy tickets to gigs and events through its portal. 
The firm was effectively attempting to create a public health-related platform 
to become a technology intermediary across a variety of sectors. 

In general, a system that has at its core the ability to prove something to 
other people forms a strong platform to build on. Once built, such technolo- 
gies rarely stay still. When a pandemic ends or is at a lull, these technologies 
enter into confusing situations. They may still have some users and uses. They 
certainly have maintenance and security issues that need care over time, as 
operating systems change and new security threats emerge. But maintenance 
and updating costs money, particularly to maintain infrastructures which 
may not have a purpose between public health crises. In these situations, 
maintaining such systems for a crisis with a certain set of functionality can be 
difficult to justify compared to finding a use for this technology in-between 
crises. Similarly, when such systems are developed by private actors, they 
need to locate revenue streams between crises which can keep the organi- 
zation and the technologies afloat and ready. Preparedness in technologies 
appears difficult to reconcile with tendencies for ‘function creep’. 


20.3.2 Exclusionary Standards and Domestic IT Capture 


The process around creating the underlying technical set-up for verification 
of vaccination had significant industry involvement in ways that risked cap- 
ture of various types. 

While an ICVP really only requires common document templates, and 
relies on stamps and signatures from vaccinating authorities (which may or 
may not be standardized), a digital verification process typically needs a pub- 
lic key infrastructure, or PKI. PKIs provide means to record, distribute and 
revoke bindings between users and cryptographic keys that relate to them. 
Public and private keys are core building blocks of cryptography. Entities like 
a public health authority generate one or more pairs of public and private 
keys. If they wish to sign an event (such as ‘Jane Doe received vaccine X on 
21.02.21’), they can do so using their private key, which they keep secret 
and secure. Individuals who want to verify that this was indeed signed by 
this authority can then check if the signature is valid by comparing it to the 
alleged signing authority’s public key, which by definition should be ‘public’ 
and attributable to the authority in question. This makes it important that 
verifiers have somewhere where they know all the public keys will reliably 
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be placed, alongside notices of revocation, for example, if a private key is 
hacked so people know not to trust corresponding signatures anymore. 

PKIs are a crucial aspect of applied cryptography and one of the hardest to 
establish and maintain in practice. They are constant targets for surveillance 
authorities around the world, and the PKIs underpinning encryption on the 
web are sites of geopolitical tension in Internet governance.*! 

The WHO Smart Vaccination Certificate Working Group indicate in their 
report that in order to participate in their proposed standard, public health 
authorities will need to ‘have access to a national public key infrastructure’, 
and although they do ‘not describe the PKI in detail’, they require it to have 
a wide variety of features.*? The European COVID certificate, which signifi- 
cantly influenced global standards, could build upon EU countries long hav- 
ing been urged, particularly through successive laws on electronic signatures, 
to have experience and state capacity in national PKTs.* However, countries 
in the Global South rarely have public sector PKIs established, although they 
are often part of future digital plans.** 

The result of this state of affairs is a demand on all countries wishing to 
participate in international travel to rapidly develop and adopt a complex 
infrastructure in one of their most sensitive sectors—health. Health infor- 
matics is a sector with a lot of promise but also an extraordinary possibility 
for capture. Building a complex infrastructure during a crisis will only be 
achievable for poor countries by effectively handing over significant control 
to private entities. Regardless of the merits or drawbacks of privatization in 
the health and care sectors, this privatization can really only occur ina rush. 
The WHO Smart Vaccination Certificate Working Group appeared set up as 
a sales pitch, with many consultants as members, and the only eligible indi- 
viduals to apply to this group were those who could at short notice provide a 
slide deck ‘outlining a proposed global interoperability standard for issuing, 
certifying, and verifying a vaccination event’—a finished, or at least signifi- 
cantly developed, product.** 

In sum, the rushed desire to create digitally verifiable vaccination certifi- 
cates may contribute to rushed procurement of informatics capacity in many 
countries’ public sectors in a way which would seem likely to lead to a loss 
of control over the problems, capacities, framings and even data flows within 
those organizations. Such procurement, however, provides little benefits, for 
the reasons outlined earlier. The extent of this impact requires further coun- 
try-specific research and follow-up. 


20.4 Privacy (Or Rather, Confidentiality) Theatre 


As 2020 progressed, questions moved from whether vaccination was pos- 
sible to how vaccination would affect society. When discussions moved to 
consider logistical challenges of demonstrating vaccination status, the pre- 
dominant frame for discussing these questions was one of privacy. 
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From the perspective of this author, privacy had been a very important 
frame for pandemic technologies up until this point. We had been involved 
in the furore around Bluetooth contact tracing technologies, as states had 
proposed solutions with unnecessary publicity risk, whereas more decen- 
tralized solutions that have the same or similar functionality with greatly 
reduced risks were possible.** In the end, decentralized technologies were 
widely rolled out under the banner of ‘Exposure Notification’. These tech- 
nologies prevented detailed network data of who saw who in society from 
being accumulated by state actors around the world, including those with 
lacklustre human rights regimes or those with limited ability to keep this 
data secure. 

Vaccination certificates were not exactly like this. For contact tracing 
technologies, the functionality itself—notifying individuals subject to a 
‘risky’ encounter—was not particularly controversial. With design precau- 
tions, it could be repurposed only in limited ways.” For vaccination cer- 
tificates, the controversial data is not a database of vaccination recipients 
(which typically exists) nor typically specific vaccination information that 
a checker may see in the process of checking. The controversial data is 
the ‘tick’ or the ‘cross’: Do you meet the policy of the verifier??? Privacy 
technologies exist which allow individuals to reveal nothing to a verifier 
except the fact they meet a certain policy that has been set.*? The issue here 
becomes less about the data that is used during the process of verification— 
which is nice to minimize but not the focus—but the functionality that the 
system enables. 

Drawing attention to the verifier’s policy should also draw our attention 
to attributions we may not wish to be possible to be required to attest to. 
Lifestyle, travel history, occupation, age, socioeconomic grouping—all these 
have potential causative or correlative links to transmission and vulnerability 
to emerging pathogens. Individuals have information about most of these 
characteristics on their mobile devices, whether they inputted it manually or 
not. If they are not revealed to a querier, should they be able to form part 
of a policy? We could imagine law and rules governing this, but more than 
anything, this is governed by the technical possibilities of attesting to these 
characteristics. A path where individuals can technically attest, even privately 
and confidentially, to a variety of attributes, may leave us in quite a dark 
place indeed. 

It should, however, be noted that functionality can be part of discus- 
sions about privacy, particularly when it is conceived of in terms that are 
relational, about autonomy and self-definition.* But in the health domain, 
privacy is often thought of as confidentiality, following the importance of 
medical confidentiality. Privacy is a concept that captures a bundle of inter- 
ests. Verification and attestation do the same. Choosing a framing for analy- 
sis of the role of verification technologies and infrastructures in society will 
be key to establishing a wider debate on these practices. 
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20.5 Concluding Remarks 


Perhaps some of these arguments seem moot now. Few countries at the 
time of writing retain entry requirements around COVID-19. The practical 
impacts of verification theatre were likely dampened by the United States 
lacking any national vaccination registry and geopolitically forcing countries 
to accept trivially forgeable paper cards, regardless of the standards they had 
invested in or the technologies they had built. 

Nevertheless, the saga of verification and its limits in this pandemic should 
draw our attention more towards the interaction of law and technologies in 
crises. Both interventions and infrastructures matter, and they cannot be seen 
apart from each other. We cannot set aside infrastructural considerations sim- 
ply because urgency calls or ignore the long-term legacies of the systems and 
schemes that societies dream up simply because we are in a rush. Preparedness 
should allow us to have deep consideration, and simultaneous discussions, 
of all issues that matter and which surround a proposed intervention such as 
vaccine certification. In an age of conspiracy, it can be difficult to speculate 
about the longer-term development and governance of technological systems 
without appearing to resort to a ‘slippery slope’ argument. But the design of 
infrastructures requires considering use and misuse in the future—how they 
reconfigure power and facilitate certain policy choices and possibilities over 
others. The COVID-19 pandemic should sharpen our understanding and sen- 
sitivity to the importance of these areas. We need this for both operational 
preparedness when another crisis arises and to support longer transdiscipli- 
nary debates about how to use technologies in societies in crises. 
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21.1 Introduction 


The COVID-19 pandemic affected all Canadians. During the first 15 months 
of the pandemic, adults aged 65 and over were particularly impacted, 
accounting for 64% of excess deaths and for 93% of deaths attributed to 
COVID-19.' The ongoing impact on older adults’ mental health is also sol- 
idly documented, with increasing levels of depressive symptoms stemming 
from feelings of loneliness amongst others.” In many long-term care facili- 
ties, strict infection control protocols were implemented to try to control 
for the multiple COVID-19 outbreaks (due in part, as sustained by many 
studies, to a lack of planning’). For residents, such protocols translated into 
acute physical and social isolation with restricted or no human contacts at 
all for long periods of time. In short, studies suggest that these very restric- 
tive public health measures, although put in place with the aim of “protect- 
ing” seniors, have had deleterious effects on the well-being of older adults, 
particularly those residing in long-term care, effects which are still felt to 
this day. 

However, as will be demonstrated in this chapter, in addition to restric- 
tive physical limitations, older adults faced attitudinal barriers manifested 
through ageist public discourse. Ageism, initially conceptualized by Butler 
(1969), as the negative age-based stereotypes and discriminatory attitudes 
targeting particularly older adults.* Since this seminal work, a plethora of 
studies have been conducted on ageism that not only refined the concept but 
also examined its possible sources and demonstrated its profoundly negative 
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impact at both a societal and individual level.’ Ageism can take the form of 
“hostile” attitudes as we have seen during the first weeks of the pandemic 
with the social media infamous hashtag “Boomer Remover”. However, age- 
ism can also be expressed in less overt (and even well-intentioned) attitudes 
as is the case for “compassionate” (also referred to as “benevolent”) ageism. 
Although compassionate ageism may appear less harmful, this is not the 
case because it relies on patronizing and even pitiful views of older adults 
that pave the way for social exclusion.* 

Public discourse is a powerful means that shapes our understanding 
of a phenomenon.’ By discourse, we refer to Burr’s definition of a col- 
lection of “meanings, metaphors, representations, images, stories, state- 
ments and so on that in some way together produce a particular version 
of events”.* The language used in public discourse, as expressed by Michel 
Foucault, is not neutral and does not merely reflect reality; on the con- 
trary, it shapes reality by generating norms and ideologies, stemming from 
power relationships.’ In the case of aging and older adults, findings from 
previous studies suggest that public discourse does convey ageist stereo- 
types through the creation of certain norms (contained in public policies) 
such as “aging well”, “aging actively”, or “aging productively” that de 
facto exclude those older adults that cannot achieve such norms.!° Public 
discourse also expresses ageist stereotypes in the way that it often (if not 
solely) focuses on the deficits and losses stemming from the aging process. 
Either generated consciously or unconsciously, stereotypes are particularly 
useful in that they preserve cognitive resources when individuals are in 
a state of acute mental exhaustion'! as was plausibly the case during the 
pandemic. Nonetheless, consciously, or unconsciously, expressed in the 
public discourse, stereotypes remain harmful to those who are the target 
of it. As Cotrina et al (2020) have shown, stereotypes can be internal- 
ized and impact one’s self-esteem. Hence, it is important to examine how 
and the extent to which stereotypes are conveyed in the public discourse, 
especially in a time of global health crisis. To this effect, let us recall that 
the World Health Organization (WHO) had warned of an infodemic phe- 
nomenon where an overabundance of information and the spread of mis- 
information and disinformation could erode public trust and undermine 
the public health response. Calls for action plans to combat the spread of 
misinformation and disinformation were made to stakeholders, such as 
media platforms.’ 

In light of the previous section, the aim of the current empirical study was 
twofold: 1) examine how older adults and the aging process were portrayed 
during the first year of the COVID-19 pandemic, and 2) assess if and the 
extent to which such portrayals expressed ageism and, as such, exacerbated 
barriers that older adults had to face. 


The Paradox of Protecting the Vulnerable 257 


21.2 Methods 


We conducted a thematic content analysis of four types of public documents 
that related to a combination of two main key words “COVID-19 or coronavi- 
rus or pandemic” and “older adults or elder or aging or seniors”. Selected docu- 
ments were published during three turning points of COVID-19 in Canada: at 
the beginning of the lockdown period in April 2020, in mid-September to mid- 
October with the rise of the second wave, and in early December 2020 when 
there were important discussions about the vaccines and the winter holidays. 

Within these three periods, a total of 20 opinion-editorial pieces writ- 
ten by journalists (representing the media discourse), 20 opinion-editorials 
authored by older adults or associations of older adults (representing the 
older adult discourse), 10 academic articles (representing the academic dis- 
course), and 32 press briefings and 28 communications generated by the fed- 
eral government and all 13 provincial and territorial governments of Canada 
(representing the government discourse) were randomly selected, for a total 
sample of 110 documents.'* 

The content of each document was organized in the QSR NVivo software 
according to the following categories: 1) main theme, 2) presence of age- 
ism, 3) framing of the aging process, as well as 4) role of older adults during 
the pandemic. Pilot sessions were conducted to ensure inter-reliability coding 
between the three researchers who were responsible for this task. 


21.3 Results 


21.3.1 Themes 


Across the four types of discourse, main themes focused on neglect of vulner- 
able older adults in long-term care, care and health, the negative impact of 
the pandemic on older adults as well as the need for government investments 
to support programming for older adults. However, above and beyond, the 
most prevalent and cross-cutting theme related to the “vulnerability of all 
older adults” (also framed in the discourse as “our” vulnerable older adults). 
The word “vulnerable” itself was the one mostly used (in terms of frequency) 
in the government documents and well as the media. The following repre- 
sentative quote illustrates this last theme: 


No one intentionally wants to take COVID into these facilities but staff [and] 
visitors can unintentionally bring it in [. . .] So we really need to protect our 
most vulnerable, especially in long-term care facilities, personal care homes 
but also people living independently who are our parents and grandparents. 
Be extra cautious if you do need to visit to assist them with something. 
(government press briefings) 
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21.3.2 Presence of Ageism 


The media, government press briefings, and older adults themselves contrib- 
uted to the ageist discourse. For example, a media article from the National 
Post published in April 2020 perpetuated ageism by focusing solely on the 
deficits of all older adults in care homes: 


By their very nature, people in care homes aren’t able to create the sort 
of noise required to attract the attention of governments. They are old 
people, confined to their beds, or dependent on walkers or wheelchairs 
to get around. They aren’t great at social networking, crowdsourcing or 
virtual campaigning. They are largely dependent on others, either rela- 
tives, medical professionals or care staff, for basic needs. Many of them, 
given the chance, would selflessly insist they don’t want to be a bother or 
a burden.!* 


Some articles written by older adults themselves and associations of older 
adults also revealed the presence of self-ageism, where they endorsed exist- 
ing negative stereotypes about their age, as illustrated in an editorial from 
December 2020: “Dear editor. When the vaccine for COVID-19 rolls out, it 
should not start with us old folk. [. . .] We old folk are not productive mem- 
bers of society and can shelter at home if concerned.” 16 

On the other hand, few discourses from academics, ministry, or depart- 
ment communications and older adults criticized ageism and recognized the 
negative impact it can have on mental health and access to care. For example, 
a December 2020 scientific article discussed the following: “The current situ- 
ation has highlighted the need to rethink the status and role of older adults in 
our society and to specifically address the impact and influence of ageism in 
decision-making and the delivery of care.” 7 

Interestingly, articles from older adults denouncing ageism were mostly 
focused on healthy older adults who live independently within their own 
homes or communities and not older adults residing in long-term care, which 
may suggest some type of distancing within the same generation. As pro- 
posed by an older adult in the journal La Presse, “I would prefer us to be 
perceived as active citizens who are still full participants in the development 
of society and able to bear their share of the collective burden.”** 


21.3.3 Framing of Aging 


More than half of all documents referred to aging as a process of loss, as 
opposed to a process of gain or a more neutral or balanced process. This 
framing of loss varied based on the type of discourse but were present in the 
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majority of all documents. Press briefings were the most likely to associate 
aging with loss, as indicated in the following quote: 


We're facing an aging population—a population that has more needs and 
more requirements and we're really just at the very very beginning of an 
aging population, Ih will go on for a number of decades so we are looking 
at how we can reform long term care. 


Formal ministry or department communications as well as communications 
produced by older adults or associations of older adults were the least likely 
to associate aging with this negative framing. 


21.3.4 Older Adults’ Contributions 


Similar to the framing of aging, older adults” contributions to society were not 
often recognized throughout the various discourses. Their diverse strengths 
and contributions were acknowledged in about one-third of all documents 
with federal, provincial, and territorial ministries and departments highlight- 
ing this important fact the most. However, older adults” contributions were 
primarily attributed to “healthy” older adults—those who are “business 
owners and entrepreneurs, volunteers, mentors, caregivers and have a wealth 
of knowledge and expertise to share with other generations” (government 
press briefings)—again creating a divide with less independent older adults. 


21.3.5 Role during the Pandemic 


[i 


Across all discourses, older adults were mainly considered as “victims” of 
the pandemic, rather than being seen as combatting the pandemic alongside 
every other citizen. Rarely were they portrayed as fighters taking part in a 
resilient community. This assigned role of a victim suggested the need to 
receive care from others: “The elderly, particularly those with underlying 
health conditions, are at grave risk from the COVID-19 virus. We will main- 
tain our vigilance on their behalf” (government press briefings). Academics 
were the least likely to attribute this role to older adults, although this role 
still emerged, as illustrated in this quote from a September 2020 scientific 
publication: “The differential mortality risks suggest that this is largely a 
“gero-pandemic, which has brought the field of aging into center-stage, in 
both pathogenic and salutogenic contexts.” 1° 

In summary, results of the content analysis of the 110 documents sug- 
gest that older adults are portrayed in a homogeneous way as “vulnerable” 
individuals that need to be protected and as victims of the pandemic that 
cannot take part in the fight against the global health crisis. While ageism 
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was criticized (although minimally) by scholars as well as older adults, the 
latter did so through a narrative that emphasized the negative impact of age- 
ism on “healthy” and “active” older adults, living independently and not in 
long-term care. 


21.4 Discussion 


The goal of the current study was to examine how older adults and the aging 
process were portrayed during the first year of the COVID-19 pandemic and 
assess the degree to which such portrayals expressed ageism. Let us recall 
that previous research have documented the presence of ageism within multi- 
ple arenas of Western societies, such as work, education, and healthcare, long 
before the COVID-19 global pandemic.% Such is also the case as for the sol- 
idly documented negative effects of ageism at an individual, organizational, 
and societal level.?? However, how and by whom is ageism expressed and 
conveyed—either consciously or unconsciously is yet to be fully understood, 
especially in the context of a global crisis whereby social tensions are exac- 
erbated and as such pave the way for stereotyping processes against already 
marginalized groups. As stated previously, the public discourse (as well as 
public policies) play a central role in the framing and reframing of older 
adults, which in turn impact insights and perceptions of one’s own aging pro- 
cess as well as relationship dynamics with older adults. The findings of our 
study suggest that the discourse on aging during the pandemic was framed 
in such a way that it restrained the psychological and social space of older 
adults (in addition to the physical space). 

Let us recall that the media and government discourse strongly focused 
on both the vulnerability of “all” older adults (either consciously or uncon- 
sciously) as well as the losses related to the aging process. As such, these are 
not only portrayed in a homogenous and negative way but are subtly placed 
on the margins of society. Indeed, when all older adults are depicted as vul- 
nerable, it implies that they need to be constantly “protected” which in turn 
paves the way for controlling behaviors and withdrawal of agency. While 
one could argue that such behaviors are acceptable as they underlie compas- 
sion (i.e., well intentioned), they nonetheless express ageism in that they lead 
to decision-making on behalf of older adults as well as patronizing attitudes. 
The roles attributed to older adults during the pandemic also suggest the 
presence of compassionate ageism in the public discourse: older adults are 
mostly framed as “victims” as opposed to individuals who are resilient and 
can take part in the collective effort to end the crisis or at least reduce its 
burden. All in all, these findings fall in continuity with the postulates of the 
stereotype content model” suggesting the prevalence of paternalistic preju- 
dice as relates to older adults that, plausibly, were exacerbated during the 
pandemic. 
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On the other hand, some older adults did not keep silent when faced with 
compassionate ageism. Although a minority, these expressed concerns and 
criticized the lumping of all older adults into a vulnerability cluster; more so, 
they reminded the media and the government of the importance of differen- 
tiating healthy and autonomous older adults from those living in long-term 
care facilities. Their discourse implicitly agreed on the need for protecting the 
“vulnerable” older adults which they explicitly distanced themselves from. 
The fact that some older adults voiced their concerns against ageism during 
the pandemic is undoubtedly encouraging. However, their discourse points 
to some kind of a symbolic divide between those older adults who perfectly 
fit the social norm of “productive and successful” aging and those who have 
fallen off such norm, i.e., the “vulnerable” older adults living in long-term 
care facilities. This finding is particularly interesting, as it suggests the subtle 
presence of what Higgs and Gilleard (2021)? conceptualize as fourth ageism. 
Hence, in this conceptual framework, it is not so much the chronological 
age that is the driving force behind ageist stereotypes and discrimination but 
the (perceived) lack of agency and autonomy. Paradoxically, fourth ageism 
seems to stem from older adults themselves towards their own peers of the 
fourth age, generating intragenerational divides. 

The first year of the COVID-19 pandemic was especially difficult for older 
adults due to forced quarantine and isolation measures, loneliness, illness, 
and high mortality. Moreover, as findings of the current research suggest, the 
public discourse, which amplified negative stereotypes against older adults, 
made it even more challenging. It is recommended that the media, academics, 
governments, and older adults themselves pay close attention to their dis- 
courses in the future to avoid ageist speech and better highlight older adults’ 
resilience in these health crises. 
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OF GOVERNMENTAL 
PRIORITIES, HUMAN RIGHTS, 
AND SOCIAL CONTROL 


Prison Responses to the COVID-19 Pandemic 


Adelina Iftene 


22.1 Introduction 


Loss of liberty is often one of the first legal consequences of committing a 
criminal offence. From arrest to pretrial detention, to prison sentences, to 
community sentences under various conditions, all of these include, to vari- 
ous degrees and under various legally accepted justifications, restrictions of 
liberty. However, even the most serious consequence of a criminal act (i.e., 
a custodial sentence) does not fully abolish any of the rights, liberties, and 
freedoms an individual has. 

Incarcerated individuals maintain mobility rights within the institution 
and, under certain conditions, outside. They have the right to be detained 
in the least restrictive form of confinement for their security level, to access 
various spaces within an institution (e.g., the yard, the gym, the library, the 
visitation area, common spaces, canteen, showers, phones, etc.), and to not 
be confined to their cell for more time or for other reasons than those strictly 
regulated by national and international norms.! They have the right to apply 
for temporary leaves for work or family matters, and they have the right to 
be in regular contact with the outside world, especially their legal representa- 
tives.? Incarcerated people retain these residual liberties together with many 
other rights that should not be at all affected by incarceration, such as the 
right to healthcare. 

The recognition of prisoner rights and liberties has a complicated history 
in Canada, and their protection, as imperfect as it is, is the result of dec- 
ades of hard-fought battles by lawyers and social justice activists.? Upholding 
these rights is crucial. On an individual level, they allow for the preservation 
of some individual autonomy and dignity, promote well-being, and allow 
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individuals to work towards rehabilitation and reintegration. On a societal 
scale, they are essential in limiting and fighting against state control over 
individual bodies and groups that are overrepresented in prisons (e.g., Indig- 
enous people, Black people, people with mental disabilities), not infrequently 
as a by-product of discriminatory laws and social policies. 

Early in the COVID-19 pandemic, international human rights organiza- 
tions and international health organizations warned that prisons would be 
some of the most impacted spaces, both because of the congregated living 
settings and because of the high vulnerability of those in custody. They urged 
governments to decarcerate to the fullest extent possible and to ensure pris- 
oner rights were upheld during the pandemic.* Some of the Canadian pro- 
vincial prison systems (responsible for the custody of those awaiting trial or 
those serving custodial sentences of less than two years) undertook measures 
to depopulate. However, many others, as well as the federal correctional sys- 
tem (responsible for those serving custodial sentences of two years or more), 
did not. In addition, after the first two waves of the pandemic, the incar- 
ceration rates have creeped back up, even in the provinces that were faring 
better. Many prisons have had difficulties respecting even basic health pre- 
vention protocols, such as providing masks and soaps to those incarcerated. 
It is, thus, not surprising that the number of infections among incarcerated 
populations, federally and in some provinces, has been much higher than the 
rate of infection in the community.* 

The harm inflicted on those in custody, and by extension, on the commu- 
nities they belong to, went beyond endangering physical health. Not only did 
governments not take adequate measures to protect those in custody from 
infection but also, under the justification of the pandemic, prison systems 
and facilities were granted unfettered discretion to restrict, on a large scale, 
prisoner rights and residual liberties. It is these restrictions that will be the 
focus of this essay. In the next section, I will describe the measures taken in 
correctional institutions across Canada and their impact on individual rights 
and well-being. I will then turn to discussing the implications of these pan- 
demic responses on society at large, on the rule of law, and on Canada’s com- 
mitment to social justice. 

The chapter reflects on the responses adopted earlier on, at the peak of 
the pandemic. Some of the pandemic measures continue to the present day, 
and the regular prison activities have not resumed in full, across the country, 
at the time of writing. That said, the restrictions that remain in place are 
milder now and are often not reported as “pandemic emergency measures” 
but rather as measures imposed due to staff shortage or budgetary issues (but 
which, of course, either derive from or were worsened by the pandemic). 
It is why this chapter often uses the past tense in describing the measures 
taken while acknowledging that the consequences of these measures are still 
unfolding. 
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22.2 Carceral Responses to COVID-19 and Their Impact 
on Prisoner Mobility and Well-Being 


During the pandemic, many statutory correctional obligations were sus- 
pended, interrupted, or indefinitely withdrawn.” In Canada and elsewhere, 
these interruptions often occurred without a legislative basis. Framed as 
“emergency measures” taken in the name of public health, they were often 
the product of discretionary decisions made by commissioners, deputies, or 
institutional heads.* 


22.2.1 Isolation Measures 


The International Minimum Standards for the Treatment of Prisoners (The 
Mandela Rules) define solitary confinement as the situation where an individ- 
ual is locked up for 22 hours, without meaningful human contact.? Because 
of the proven effects of isolation on mental and physical health, prolonged 
(over 15 days) or indefinite solitary confinement are considered torture, and 
thus, their use is prohibited under any circumstances, including during a pan- 
demic.*” In Canada, the use of certain forms of solitary confinement has been 
found unconstitutional under ss. 7 and 12 of the Charter." 

Yet extensive isolation was the first and main measure taken throughout 
the pandemic in many jurisdictions. It was reported that, in federal institu- 
tions, upon arrival, every individual was isolated for 14 days in conditions 
no different than solitary confinement. Also, full 24-hour isolation was used 
for both incubation and recovery periods, in conditions and for durations 
well beyond what was necessary and clinically justified." In some institutions 
where there was an outbreak, the institution went into full lockdown, mean- 
ing nobody was allowed out of their cell for weeks, including for showers, 
phone calls, contact with their lawyers, or mental health services." 

In addition, the Office of the Correctional Investigator (OCT), the federal 
prison ombudsperson, reported that even in some of the institutions where 
there were no outbreaks, lockdowns or time in cells were also increased sig- 
nificantly, for weeks on end. Individuals were kept “incommunicado,” in 
near total “cellular isolation,” without access to a phone to call anyone, 
including family, lawyers, or the OCI.!* There is less official information 
about the extent of isolation used in provincial settings, but the media and 
some researchers have reported similar or worse measures being taken.’ 

These measures did not prevent serious outbreaks and high rates of infec- 
tions, but they did normalize lockdowns and isolation as a way of controlling 
prison populations.'* They led to a significant deterioration in the mental 
health of the prison population, an increase in suicide attempts, unrest and 
violence in prisons, and a curtailing of essential prison services, including 
healthcare.” Essentially, these measures degraded the minimum standards 
for residual liberties and significantly jeopardized individual health. 
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22.2.2 Suspension of Programs and Access to Services 


In most federal institutions (and likely provincial ones as well but this is 
less documented), programs and activities were suspended indefinitely dur- 
ing the pandemic. People were not able to access programs mandatory for 
their release or any kind of recreational activities.** The inability to access 
these programs translated into people remaining at higher levels of security 
since they were not able to demonstrate a decrease in their risk level, often 
measured by frequency and quality of engagement in educational, work, and 
recreational activities. Individuals were also not able to complete their cor- 
rectional plans (which include a set of prison programs mandatory in order 
to be considered for early release), which resulted in many not being consid- 
ered for early release on their early release eligibility date for no fault of their 
own.P 

Being left idle has negatively impacted people's mental well-being but also 
their opportunities to reintegrate into society. Temporary work leaves outside 
prisons, institutional work programs, and preparation for release programs, 
all curtailed during the pandemic,” are essential for transitioning individuals 
back to the community and maximizing their chances of not being returned 
to prison. 


22.2.3 Delayed Releases, Lack of Access to Justice, 
and Returns to Prison 


Not only were the residual liberties of individuals hindered but also, many 
ended up spending time in prison beyond when they were entitled to be 
released to the community. As mentioned, the lack of program availability 
meant that they were not considered eligible for early release.” In addition, 
sometimes, even for those eligible, parole hearings were delayed due to staff 
shortage. Finally, there were reports of delays in releasing people who had 
already been granted parole.” 

Of consequence is also the fact that during the pandemic, in most institu- 
tions, lawyer visits were suspended, and during extended periods of lock- 
down, incarcerated people were not able to reach their lawyer by phone 
either. This, of course, was particularly problematic for those in provincial 
prisons who were awaiting trial. Moreover, lack of movement in the institu- 
tions meant people did not have access to libraries, which many depended on 
for preparing for their trials. The interruptions in communications with fami- 
lies and NGOs also meant they were not able to ask for assistance in filing or 
receiving documents. This undoubtedly led to delays in trial and sentencing 
hearings (beyond the delays already encountered because courts shut down 
during the first part of the pandemic) and perhaps also affected the quality of 
the defence individuals were able to put forward. Procedural access to justice 
is essential, and in the criminal justice context, it has a long-term impact on 
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individual liberty. It is why access to lawyers and legal materials is a pro- 
tected right in both national and international instruments.?* 

Finally, the fact that individuals were disconnected from their support sys- 
tems (no visitations, sometimes no phone calls)? negatively impacted family 
relationships. Just like work and preparation for release programs, these are 
crucial for ensuring that individuals can reintegrate into society and are able 
to meet their conditions for release. Lack of support systems make it both less 
likely for people to be released on parole and more likely for those released 
to breach their conditions (which can be as simple as not having anywhere to 
stay or having a different residence from the one they initially declared) and 
thus be returned to prison. 


22.3 Beyond Prison Walls: The Carceral Responses 
to COVID-19 in the Broader Context 


The carceral responses to the pandemic constitute, at best, a missed opportu- 
nity to engage in decarceration measures for low-risk populations (including 
those serving intermittent sentences, short sentences, those close to release) 
and to promote the increased use of community sanctions.?* 

On a less generous take, these measures constituted a regressive move in 
the fight for social justice. As illustrated earlier, the pandemic was used to 
justify large-scale human rights abuses and to bolster security. In addition, 
recent steps towards reform were swiftly curtailed, and the pandemic was 
used as a justification to continue and, indeed, to increase the use of prob- 
lematic pre-pandemic practices. As but one example, in 2019, as a result of 
litigation,” a Bill was passed that allegedly abolished solitary confinement in 
federal prisons.? Instead, supportive units were to be created, called Struc- 
tured Intervention Units (SIU), where individuals would have access to pro- 
grams and to adequate mental health services. Since the conditions were not 
meant to emulate solitary confinement, there was no limit on how long an 
individual could be kept in those places. Dr. Anthony Doob, who chaired 
an external oversight SIU implementation panel, together with his colleague 
Dr. Jane Sprott, reported extensively on the first year of the SIUs existence. 
The data CSC provided them with showed that SIU conditions were no dif- 
ferent than solitary confinement, except that people could be legally held in 
these units for much longer.? Black individuals were the most likely to expe- 
rience the highest rates of detention in these places and the longest stays.* 
The CSC responded to these reports explaining that the reason as to why the 
implementation was problematic was only because it coincided with the pan- 
demic. Doob and Sprott provided a follow-up report, showing, with CSC's 
own data, that the two events were unrelated, that the implementation of 
SIUs and their misuse started over six months prior to the pandemic, and 
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that its use during the pandemic was not necessarily related to institutional 
lockdowns.*! Regardless, CSC maintained their justification, and to this day, 
the SIUs are still versions of solitary confinement. 

At their worst, the measures taken constituted a new justification for 
yet again using criminal law tools to enhance control over certain popula- 
tions through a narrative of where danger comes from, how risk is defined, 
and what counts as public safety. It is inescapable that the human rights 
abuses that took place in prison during the pandemic primarily impacted 
Indigenous and Black people, people living with mental health and other 
disabilities, and people living in poverty. These populations are notoriously 
overrepresented in prisons, and they are also disproportionately impacted 
by conditions of confinement.” It is hardly a surprise that the federal pris- 
ons most affected by outbreaks were those with the highest number of 
Indigenous people in custody,” while Black prisoners were, as discussed, 
some of the most impacted by isolation measures, such as the abusive use 
of the new SIUs. 

It is difficult to see these impacts as unfortunate side effects of necessary 
emergency measures. Governments had received timely notice and guidance 
on prison policies and best practices during the pandemic.** There were mul- 
tiple waves of the pandemic that also allowed for the further development 
of evidence-based practices. Governments were well informed that people 
in custody are at higher risk of getting the infection and developing com- 
plications from it. In addition, prison outbreaks will prolong the life of the 
pandemic in the community, as there is a continuous stream of people com- 
ing and going from prisons, such as officers and other prison workers, who 
return to the community at the end of their shifts. 

Knowing full well who the measures will impact most, ineffective security 
responses were used. The message sent to the community was clear: incarcer- 
ated people, most from Indigenous, Black, and poor communities, regardless 
of what they have done, are more dangerous than a deadly virus. Risking 
their well-being by exposing them, and by extension, the community at large, 
to increased risk of infection and other harms due to confinement is consid- 
ered better than having these people on the streets, despite the demonstrated 
low public safety risk many of them present.** 

In this context, perhaps, the prison responses to the pandemic were not a 
missed opportunity at all from the state’s perspective. Instead, in an era where 
efforts for reconciliation and social justice are more pronounced than ever, 
and where there is an understanding that achieving such goals will require a 
move away from using criminal justice as a tool of oppression, the pandemic 
provided the opportunity to increase, once again through criminal justice 
administration, the suppression of rights and the control of groups seeking 
social liberation. 
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22.4 Concluding Thoughts 


The Canadian and provincial governments chose to ignore the evidence-based 
pandemic guidelines for correctional settings provided by health and human 
rights organizations and, instead, largely responded to a public health cri- 
sis by strengthening security measures. These security measures indefinitely 
suspended individual rights, including mobility rights and residual liberties 
within and outside institutions. 

Essentially, the pandemic provided a widely accepted justification for vio- 
lations of even the most basic human rights in the name of an undefined 
notion of public safety. Various court challenges to conditions of confine- 
ment and carceral treatment during the pandemic are currently underway, 
including Charter challenges and class actions. It will be up to the courts to 
reinstate the rights lost during the pandemic and to hold the governments 
accountable for the significant abuses. How these cases go will be a test on 
the ability and desire to uphold the rule of law and, given the overrepresenta- 
tion of marginalized groups in prison, the commitment to reconciliation and 
social justice more broadly. 
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EXTENDING THE BOUNDARIES 
OF THE PSYCHIATRIC HOSPITAL 


The Use and Misuse of Psychiatric Coercion during 
the COVID-19 Pandemic in Quebec and Ontario 


Emmanuelle Bernheim 


23.1 Introduction: The Rise of Psychiatric Coercion 


Over the past few decades, the boundaries around involuntary admission and 
treatment in psychiatry (“psychiatric coercion” or “coercive psychiatry”) 
have become blurred. On the one hand, between the 1970s and 2000, the 
use of involuntary admissions decreased, along with the number of available 
hospital beds. On the other hand, in order to rationalize expenses, alterna- 
tives to involuntary admission were developed.! The use of involuntary hos- 
pitalization and treatment in the community (“community treatment order,” 
“compulsory community care,” “authorization for care”) became increas- 
ingly important in several jurisdictions. 

This coercive care blurs the boundaries between hospital, clinic, and 
community and between what is coerced and what is voluntary. In many 
jurisdictions, such as Ontario, community treatment orders (“CTOs”) are 
agreed upon by psychiatrists and their patients, who consent to undergo 
treatment in exchange for their release from hospital. This freedom is con- 
ditional on their compliance with treatment, with involuntary admission 
remaining a possibility, like a sword of Damocles hanging over their heads. 
As freedom is exchanged for submission to treatment, the meaning and 
value of consent in psychiatry is diminished, enabling practices that are not 
permissible in other areas of the healthcare field. In practice, as freedom is 
exchanged for submission to treatment, hospitals move into communities. 
In the days of the asylum, coercion was explicit. The coercion of current 
practices, in contrast, is implicit, masked as negotiation and consent, taking 
place in the private sphere of homes—what some authors have called the 
“invisible asylum. ”? 
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Although the clinical effectiveness of these community-based measures has 
been controversial,’ their coercive dimension is significant. In addition to 
threatening the rights to freedom and integrity, psychiatric coercion allows 
for exceptional surveillance and control. Apart from criminal law and child 
welfare, coercive psychiatry is the only way to impose a place to live, to pro- 
hibit the use of drugs or alcohol, and to deploy a panoply of professionals 
to document a person’s daily activities, in addition to imposing medication. 
These exceptional powers—implemented on the basis of indeterminate and 
controversial concepts such as risk and capacity—make psychiatry a very 
powerful tool for monitoring and controlling poor, racialized, and margin- 
alized people.* Moreover, the use of psychiatric coercion has been steadily 
increasing for over a decade in most of the northern global countries,’ despite 
significant differences in implementation criteria and procedures, suggesting 
that legal frameworks are not a central determinant of psychiatric practices 
and, in particular, of coercive practices. 

The COVID-19 pandemic appears to have been a pivotal moment in the 
use of coercive psychiatry. During the pandemic, while social inequalities 
worsened, health and social services were less and less accessible. Not sur- 
prisingly, international research shows that the use of psychiatric coercion 
has increased during this period.° 

Using the Quebec and Ontario cases as examples, I will (1) show how the 
use of coercive psychiatry during the COVID-19 pandemic reveals systemic 
adverse treatment against most marginalized people. In light of the inconsist- 
ency of court decisions, I will (2) demonstrate that coercive psychiatry was 
used during this period for control and surveillance purposes, not for mental 
or even public health reasons. I will then conclude with a reflection on the 
slippery slope the judicial practices represent when it comes to psychiatric 
coercion. 


23.1.1 Psychiatric Coercion and Systemic Adverse Treatment 
in Quebec and Ontario during the COVID-19 Pandemic 


The comparative study of the use of involuntary admission and treatment 
in the provinces of Ontario and Quebec during the COVID-19 pandemic is 
significant in several respects. First, consistent with international trends, the 
use of coercive psychiatric practices has been increasing in these two prov- 
inces over more than a decade, including during the COVID-19 pandemic.’ 
Second, the criteria and procedures for implementing involuntary admission 
and treatment are substantially different in the two provinces. Third, the role 
of the Quebec and Ontario courts in the context of coercive psychiatry differs 
significantly. In Ontario, the Consent and Capacity Board, an administrative 
tribunal, conducts a review at the request of a person involuntarily admitted 
or treated based on the decision of a psychiatrist. In Quebec, hospitals must 
apply to the civil court to obtain a court order before admitting or treating 
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a person against their will. Finally, from the beginning of the COVID-19 
pandemic, both provinces issued decrees or orders allowing the involuntary 
quarantine of people who resisted public health restrictions or who were at 
risk of contracting or transmitting COVID-19. 

To document the justifications for the use of psychiatric coercion during 
the pandemic, I collected court decisions regarding involuntary admission 
and treatment from the Consent and Capacity Board, the Court of Quebec, 
and the Superior Court of Quebec, available in the CanLII database between 
March 2020, when governments in Canada declared a state of emergency due 
to the COVID-19 pandemic and September 2022. I obtained 523 Ontario 
decisions and 144 Quebec decisions, a difference that can be explained by, 
among other factors, the fact that many Quebec decisions are rendered orally 
and are not published. Since no reliable public statistics on the use of psychi- 
atric coercion are available in either province,* it is impossible to know the 
extent to which the figures obtained from the database reflect a broader reality. 

Many of the decisions are short and mention the pandemic only briefly 
(e.g., “considering the COVID-19 pandemic” in the Quebec decisions). I ran- 
domly selected decisions that allowed a discourse analysis (Ontario = 42, 
Quebec = 38). This body of decisions is supplemented by higher-court 
decisions—two decisions of the Ontario Superior Court of Justice, sitting in 
judicial review of the Consent and Capacity Board, and one decision of the 
Ontario Court of Appeal. No decisions of the Court of Appeal of Quebec 
rendered during this period were relevant. Since the Ontario decisions are 
written in English and the Quebec decisions in French, I will quote only from 
the Ontario decisions to avoid the risk of altering the meaning through my 
translation. 

Despite the significant legal and contextual differences, similarities are evi- 
dent between the decisions of the Ontario and Quebec courts, with the risk 
of contracting and/or transmitting COVID-19 used to partly justify psychi- 
atric coercion.’ Decisions are peppered with references to precarious living 
conditions—living in homelessness or in unsanitary housing, lack of hygiene, 
promiscuity, etc.—that do not allow for the implementation of public health 
restrictions, such as lockdowns or social distancing. For example, in one of 
its decisions, the Consent and Capacity Board did the following: 


concluded that if AT [the defendant] left the closely monitored and struc- 
tured hospital environment, he was likely to suffer serious physical impair- 
ment whether from becoming malnourished to the point of starvation or 
being unable to keep himself safe from Covid-19, or quite possibly both 
together.'° 


In some cases, psychiatrists and relatives reported being unsure whether 
defendants were following the public health restrictions or understood 
their importance. In the vast majority of cases, Quebec and Ontario courts 
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recognized the need for involuntary admission or treatment, accepting argu- 
ments about the risks of COVID-19. 

These court decisions and the practices they reflect, in addition to being 
a dangerous expansion of the legal concepts used to admit and treat invol- 
untarily in psychiatry, adversely impact members of marginalized groups. 
First, they create a double standard between wealthy people and poor people, 
between those who were able to choose whether or not to follow the public 
health restrictions and those who had no choice because of their living condi- 
tions. Indeed, decrees and orders to force quarantine were used very infre- 
quently in the general population, even though surveys conducted during 
the period of the study show that a growing proportion of Canadians were 
not following public health restrictions. Second, while governments tried 
to minimize the length and number of hospital stays to reduce the spread 
of disease and to unburden the healthcare system, involuntary psychiatric 
admissions took place under poor conditions. Psychiatric facilities are not set 
up for infection control and were inadequately prepared to deal with infec- 
tion management; inpatients remained isolated in their rooms, sometimes for 
months on end, including at times when the general population came out of 
lockdown. Although little information was made available, some hospitals 
reported an increase in the use of seclusion rooms and restraints to manage 
crises and incidents. Community groups and relatives of people in psychiatric 
wards and hospitals reported not being able to communicate with them and 
being concerned about their mental health.!! Third, despite these particularly 
severe restrictions, several outbreaks occurred in psychiatric facilities, expos- 
ing hospitalized individuals to a risk that involuntary admissions and treat- 
ments were intended to minimize. People subjected to coercive psychiatry 
during the COVID-19 pandemic experienced much harsher restrictions than 
the general population while being exposed to high COVID-19 risk. 


23.1.2 Coercive Psychiatry, Control, and Surveillance during 
the COVID-19 Pandemic 


The use and misuse of coercive psychiatry during the COVID-19 pandemic 
demonstrates that the concerns underlying these practices are not related to 
mental or public health but to the control and surveillance of the most mar- 
ginalized social groups. I will discuss this issue in light of the inconsistency 
of court decisions. 

In addition to the adverse nature of the coercive psychiatry that was used, 
in practice, to enforce quarantine, and the extraordinarily strict conditions of 
hospitalization, several court decisions have effectively placed people at risk 
of contracting COVID-19. One example is the authorization for care issued 
by the Superior Court of Quebec in the spring of 2020 to force a 63-year-old 
man to enter a long-term care facility. At the time of this decision, Quebec 
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was the province most affected by the pandemic in Canada, especially in 
long-term care facilities. The repeated COVID-19 outbreaks, as well as the 
lack of staff and the deplorable sanitary conditions in these facilities—which, 
at that time, made daily headlines—were not even mentioned in the judicial 
decision.!? Another example is a decision of the Ontario Superior Court of 
Justice. In this case, the appellant argued that the community treatment order 
issued by the Consent and Capacity Board required him “to travel across 
Toronto and Peel Region to periodic appointments |. . .] in ways which did 
not accommodate for applicable public health precautions.” According to 
the Court, it was unreasonable for the Board “to require the Appellant to 
risk being infected by COVID-19 in order to comply with the Community 
treatment order.” 14 

The review of the Ontario and Quebec court decisions thus demonstrates 
that coercive psychiatry, though purportedly intended in some cases to pro- 
tect some people from COVID-19-related risks, in practice exposed other 
people in other instances to increased risks. However, the quality of evidence 
of risk of contracting and/or transmitting COVID-19 in support of or against 
coercive psychiatry was fundamentally different. On the one hand, when hos- 
pitals claimed, to argue in favour of coercion, that a person could contract 
and/or transmit COVID-19, the arguments were based on impressions and 
hearsay about their living conditions and behavior. Apart from the few cases 
where people themselves said they did not follow the public health restric- 
tions, psychiatrists or relatives reported believing that individuals did not 
understand or follow those measures. Courts, applying the precautionary 
principle, accepted these arguments without noting the weakness of the evi- 
dence. In an Ontario Consent and Capacity Board decision, for example, 
the psychiatrist testified that “LG [the defendant] would not engage in the 
measures which have been put in place to reduce the risk of contracting and 
spreading COVID -19.”!5 The Board concluded: 


on a balance of probabilities based on clear, cogent, and compelling evi- 
dence that as a result of mental disorder, if not in hospital, LG would 
likely suffer serious physical impairment in the form of medical complica- 
tions associated with epilepsy, titration of anti-psychotic medication, and 
potentially COVID -19.1* 


On the other hand, the courts did not consider the risk of contracting 
COVID-19 in healthcare facilities, and the severity of the restrictions in those 
facilities, in an overall risk assessment or a cost-benefit calculation. Before 
the Ontario Superior Court of Justice, where the appellant claimed that the 
community treatment order issued by the Consent and Capacity Board did 
put him at risk of contracting COVID-19, the respondent, his psychiatrist, 
replied that there was no evidence to support this argument. For the Court, 
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the pandemic and the public health restrictions are common knowledge and 
do not require the submission of evidence, a principle largely ignored in the 
decisions studied. For example, the Consent and Capacity Board, relying 
on the psychiatrist’s argument that no staff or patients in their facility had 
COVID-19, considered that “[w]hile the Board could take judicial notice of 
the COVID-19 pandemic, a blanket statement about its effect in detention 
units would likely not be sufficient to exercise a discretion that is to be used 
cautiously and in ‘egregious’ situations.” 1 

Clearly, courts were more seriously concerned about a marginalized per- 
son potentially transmitting COVID-19 to the public than about the same 
person potentially contracting COVID-19 in an outbreak-prone psychiatric 
facility or being subjected to severe restrictions, with potentially harmful 
consequences. 

Court decisions are inconsistent in several respects and reflect a wide vari- 
ation in the use of psychiatric coercion. The expansive interpretation of the 
legal concept of risk to include a variety of considerations, such as those 
related to COVID-19, demonstrates how easy it is to instrumentalize both 
law and coercive psychiatry for various purposes. While some might sug- 
gest that trying to control the spread of COVID-19 through psychiatry is a 
lesser evil under the circumstances, the analysis of the decisions shows that 
the courts have acceded to these arguments at face value, without sufficiently 
discussing them. More worryingly, the rights of those targeted by coercive 
psychiatry were not at the core of the judicial arguments. 

This finding is consistent with research on judicial practices in matters of 
psychiatric coercion in Canadian courts!* and around the world.” On the 
one hand, this research shows that hospitalization and treatment are gener- 
ally seen as positive and necessary for people with psychiatric diagnoses.? 
On the other hand, coercion and infringement of rights are seen as lesser evils 
when it comes to protecting the defendants or other persons from risk, even 
hypothetical ones.”! Through these practices, courts have not only been fail- 
ing to protect and enforce rights; analysis of the decisions made during the 
COVID-19 pandemic shows that they have also been failing to protect health 
and mental health, as well as to enforce public health measures. 


23.2 Conclusion: The Slippery Slope of Judicial Practices 
in Matter of Psychiatric Coercion 


The role of the courts in coercive psychiatry is ambiguous—between the pro- 
tection of the rights of defendants, including the right to consent to treat- 
ment, and the protection of health and safety of the same people, sometimes 
against their own will. The purpose of the judicialization and proceduraliza- 
tion of involuntary admission and treatment is twofold: first, taking decisions 
out of the hands of psychiatrists and involving a neutral third party, and sec- 
ond, making coercive psychiatry a matter of rights, not only a clinical matter. 
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By failing to protect and enforce laws and rights, courts have played a 
major role in expanding, in practice, the boundaries of the psychiatric hospi- 
tal. The results of the analysis of court decisions during the COVID-19 pan- 
demic demonstrate that arguments outside the legal framework were readily 
used by hospitals and psychiatrists to justify new uses of coercive psychiatry. 
It is evident that such arguments might be used in the future, especially since 
the current increase in the use of coercive psychiatry can hardly be justified 
other than by an extensible interpretation of the legal criteria and by the 
development of new uses and practices. 

Considering the current legal frameworks, the expansion of the psychi- 
atric hospital’s boundaries is possible only through the law and the courts. 
In addition to the questions that these findings raise in terms of the role of 
judges and lawyers, it may be concluded that the judicial system has become 
an essential component of the “invisible asylum,” exercising and facilitating 
coercive psychiatry inside and outside the psychiatric institution—and thus 
undermining already precarious rights. 
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PUNISHING MOBILITY 


Curfews and Homelessness in Quebec 
during the COVID-19 Pandemic 


Véronique Fortin and Céline Bellot 


24.1 Introduction 


On January 6, 2021, at 5 P.M., the Prime Minister of the province of Que- 
bec, Francois Legault, gave a highly anticipated press conference on the 
new measures his government would be implementing to curb the spread 
of COVID-19. Cases of COVID-19 were fast increasing, with an average of 
around 2,500 new cases a day;! hospitals were overcrowded, the population 
was still largely unvaccinated, and the province’s COVID-19 death toll kept 
rising, with more than 350 COVID-19 deaths in the first week of January.” 
So on that early January evening, Legault declared, with a shaking voice, and 
visibly more nervous than usual, that we needed a shock treatment to limit 
contacts, especially in private homes: 


Starting next Saturday, for four weeks, we are going to have a curfew in 
Quebec, from 8pm until Sam, which means that except to go to work, 
people will not be allowed to be outside their residence, between 8pm and 
Sam, from January 9th until February 8th.? 


Quebecers will brutally remember that in most regions of the province, this 
curfew did not last four weeks but five months. Moreover, another curfew 
was imposed again from December 31, 2021, until January 17, 2022. 

In this chapter, we will first explain the legal underpinnings of the Quebec 
curfew; we will then present some results of a research project on the puni- 
tive strategy of the Quebec government during the first year and a half of 
the COVID-19 pandemic; and we will finally argue that the curfew amounts 
to a legal technology of bordering, tragically pushing people in spaces of 
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nonexistence. We will conclude with a plea to decision-makers to avoid 
adopting punitive public health policies, such as curfews, that disproportion- 
ately impact the most vulnerable. 


24.2 The Legal Mechanics of the Quebec Curfew 


Quebec was the only Canadian province to impose a curfew during the 
COVID-19 pandemic.* The legal technology implementing the curfew is a 
government Order in Council issued under the Public Health Act (PHA).5 
Section 123 of the PHA allows the government, while a public health emer- 
gency is in effect, to order any “measure necessary to protect the health of 
the population.” In Quebec, the public health emergency was in effect from 
March 13, 2020, until June 1, 2022. The Order in Council no 2-2021 made 
on January 8, 2021, said the following: “between 8:00 p.m. and 5:00 a.m., 
no person may be outside the person's residence or its equivalent, or its 
grounds.”* Several exceptions applied, and people were allowed to be out- 
side for a variety of reasons, such as to perform employment work or provide 
professional services, to obtain care or services required by a person's state 
of health, or even for the needs of their dog. Any person violating a measure 
imposed in an Order in Council or a Ministerial Order during a public health 
emergency could be found guilty of a regulatory offence and be liable to a fine 
of $1,000 to $6,000.’ In other words, police officers had the power to ticket 
people for being outside their residence after 8 p.m. As we will see in the next 
section, this power was heavily relied on. 

At the beginning of January, no specific exception existed for homeless 
people, with the very unfortunate result that they were not exempted from a 
rule requiring them to be in a residence they did not have. The Prime Minister 
mentioned they should be in shelters after 8 P.M. and even declared in a press 
conference that there was room for everyone in the shelters,* thus demon- 
strating his ignorance of the reality on the ground.? 

On January 17, 2021, Raphaél André, an Innu man originally from Mat- 
imekush-Lac John and who was then homeless, was found dead in a Mon- 
treal portable toilet. Apparently hiding from the police during the curfew, he 
died on a cold Montreal night. The Open Door, the shelter he used to go to, 
was closed that night because of a COVID-19 outbreak.* That tragedy pro- 
voked outrage across the province. After being pressed by community organ- 
izations!! and the Montreal mayor” for a curfew exemption, on January 19, 
the Prime Minister reiterated he had the greatest confidence in the police 
who, according to him, exercised common sense when deciding whether to 
ticket homeless people for violating the curfew.!* Moreover, he justified his 
refusal to include a curfew exemption for homeless people by the fear that 
people would claim to be homeless to avoid tickets." 
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On January 25, even the President of the Quebec Human Rights Commis- 
sion published a letter to the Prime Minister asking again for an exemption 
and warning: 


Requiring people experiencing homelessness not to be in public space 
between 8:00 p.m. and 5:00 a.m. when the occupation of this space is 
often at the heart of their life and survival strategies is not adapted to their 
realities and could have a discriminatory impact on several of their rights 
and freedoms, notably their right to security and integrity of the person.» 


It finally took a court decision,!* rendered by Justice Chantal Masse of the 
Superior Court of Quebec on January 26, 2021, ordering the suspension of 
the curfew for homeless people for a first period of ten days for the govern- 
ment to give in and specify in a Ministerial Order that the curfew did not 
apply to homeless persons.!” 


24.3 The Curfew: The Most Frequent Reason for Judicialization 


In a recent collaborative research project on the punitive practices during 
the pandemic, along with a team of researchers from the Observatoire des 
Profilages, we analyzed police and judicial data from the Quebec Ministry 
of Public Safety and Ministry of Justice.'* In the following pages, we present 
data pertaining to statements of offence issued under the Public Health Act 
and served to people in a manner to initiate penal court proceedings. All in 
all, over a period of about 15 months, i.e., between March 22, 2020, and 
June 27, 2021, 31,845 statements of offence were issued in Quebec. To give 
an idea of the scale of this punitive treatment, although we should be wary 
of comparisons given the scarcity of comparable data, the Canadian Civil 
Liberties Association and the Policing the Pandemic Mapping Project esti- 
mated that between October 2020 and February 2021, Quebec had a ratio 
of 0,51 statement of offence issued per capita, whereas Ontario had a ratio 
of 0,22 and British Columbia 0,28.'° These near 32,000 statements of offence 
amounted to about 50 million dollars in fines and fees at the moment of the 
data extraction (January 2022). 

Seventy-eight percent (78%) of the statements of offence (i.e., 24,812) 
were issued during the five months when the curfew was in place, from Janu- 
ary to May 2021. As shown in graph 1 later, curfew violation was the most 
frequent reason for judicialization: 56.8% of the statements of offence in our 
database were issued for this reason. The next two most common reasons for 
offences were “gathering in private residences” (17.5%) and “gathering in 
public places” (15.2%). The curfew appears to have been an important tool 
of repression. 
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CATEGORY OF VIOLATIONS 
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FIGURE 24.1 Category of violations, in percent. 


TABLE 24.1 Statements of offence served to homeless people, per category of offence 
and across time 


Category of Apr. May Oct. Nov. Dec. Jan. Feb. Mar. Apr. May Jun. 
offence 20 20 20 20 20 2021 21 21 21 21 21 
Curfew 0 0.0 0 0 52 30 19 29 21 0 
Public places 66 12 0 0 0 3 0 0 0 0.0 
Private residences 0 0 2 3 3 5 3 0 1 0 0 
Other 1 0 0 1 1 2 6 3 4 7- A 


The data obtained from the Ministry of Justice does not allow for a pic- 
ture of the socioeconomic conditions of the individuals who received state- 
ments of offence. It is, therefore, impossible to directly identify the statements 
of offence served to homeless people. To know if homeless people received 
statements of offence, we used the same indirect methodological strategy as 
the one we used in our previous studies on the judicialization of homeless- 
ness.2 We identified the individuals in the ministry database that reported the 
address of one of the many shelters or organizations that work with people 
experiencing homelessness in Quebec.?! This strategy allows us to identify 
only the tip of the iceberg of their judicialization for offences related to the 
COVID-19. Other people may have declared the address of a friend, a family 
member, or any other address when receiving a statement of offence and thus 
escape our accounting. 

All in all, using that methodology, we could identify that 275 COVID- 
19-related statements of offence were served to people giving the address 
of a shelter or a community organization as their residence.” As shown in 
Table 1, 99 of these were served for curfew violations from February until 
May 2021, which is during the period where homeless people were specifi- 
cally exempted from respecting the curfew. In other words, 99 homeless per- 
sons were ticketed despite the legal exemption, either because they could not 
advocate for their situation to the police or because police officers did not 
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care about the legal exemption covering them. As a result, 99 people were, 
if found guilty, potentially liable to fines of more than $1,500. Those fines 
could result in imprisonment for nonpayment of fines if people are unable to 
pay them.” To put it bluntly, 99 people could ultimately be imprisoned for 
having nowhere to go during the curfew hours of a winter pandemic night. 


24.4 The Curfew: A Legal Technology of Bordering 


Curfews are spatiotemporal legal technologies that draw borders around 
one’s private residence, a border between legality and illegality. Between 8 
P.M. and 5 A.M., a person found outside their residence or its equivalent or its 
ground, is within a space of illegality. At night, curfews had the consequence 
of confining unhoused people in spaces of illegality, or what we could call, 
with the legal anthropologist Susan Bibler Coutin, spaces of nonexistence.” 
Bibler Coutin argues that undocumented migrants in the United States are 
forced to occupy spaces of nonexistence. They are physically present in their 
country of adoption, yet they are legally absent. Once they cross the borders 
without legal authorization, “a disjuncture between physical and legal pres- 
ence arises.”2% But this space of nonexistence, like the migrants themselves, is 
both there and not there. It is inasmuch as it has real consequences (constant 
fear, police harassment, etc.), but of course, it also only exists as an imagined 
locus. Moreover, the undocumented migrants, as a matter of fact, are not 
always confined to this space of nonexistence; though they are legally absent, 
they are nevertheless physically real and present. On a day-to-day basis, they 
are getting jobs, going to school, renting apartments, etc. And their illegal 
presence becomes relevant in certain circumstances only, for example, when 
driving: 


The undocumented thus move in and out of existence. Much of the time 
they are undifferentiated from those around them, but suddenly, when 
legal reality is superimposed on daily life, they are once more in a space 
of nonexistence. The borders between existence and nonexistence remain 
blurred and permeable.?* 


Like the presence of undocumented migrants in a country, the homeless pres- 
ence under curfew is unauthorized. The homeless then exist only “in a non- 
domain, a space of illegality.”?” In other words, the curfew territorializes in 
a way to operate a disconnection between legal and physical presence. The 
homeless physically exist in public spaces, but their legal existence is denied 
by the curfew and the ticketing practices. Curfews, like immigration policies 
in the United States, became porous borders between existence and nonex- 
istence. In a study on red zones and other conditions of release imposed 
on marginalized people, which often include curfews, Sylvestre, Blomley, 
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and Bellot write, “Red zones are not simply discrete spacetimes, but rework 
extant social relations of care, need, politics and affect, lived in and through 
different but entangled spatiotemporalities.”2 In other words, curfews “sever 
and rearrange spatiotemporal “geographies of being.””’ The tragic story of 
Raphaél André is a painful demonstration of how the curfew in Quebec rear- 
ranged geographies of being, from the shelter to the hiding spot of the port- 
able toilet, in and out of spaces of nonexistence. 

As part of a research project funded by the Canadian Institutes of 
Health Research on the reorganization of homelessness services during the 
COVID-19 pandemic, 25 people experiencing homelessness in Montreal 
were interviewed over two periods, in November 2020 (before the imposi- 
tion of the curfew) and from August to November 2021 (this time after the 
curfew ended).* They reported that because of the various health measures 
that were implemented, like the lockdown and the curfew, they were unable 
to meet their basic needs, such as finding shelter, food, water, and a place to 
shower. They lost their bearings because of these measures highly disrupt- 
ing of their survival strategies. They also condemned the complete lack of 
recognition by the government of their particular situation, which includes 
life in public space. This nonrecognition or contempt, as Axel Honneth 
might refer to it,*! bears witness to the invisible borders that separate those 
who are domiciled from those who cannot or are not. As we have seen, 
the impossibility of respecting the curfew for homeless people has never 
been considered by the government. Again, unrecognized homeless people 
experienced the curfew as another illustration of the social, penal, and even 
lethal consequences of the repression of their occupation of public space.” 


24.5 Conclusion 


The curfew, as a legal technology of bordering, operated a discretionary spa- 
tiotemporal distinction between legality and illegality. As such, it had dra- 
matic consequences on homeless people, and some of them are still dealing 
with the burden of unpaid fines almost two years after having been ticketed. 
While the stated goal of the curfew was to reduce contacts and curb the rag- 
ing spread of COVID-19, it was revealed to have been implemented without 
definitive scientific evidence of its efficiency.” Among other things, it is very 
difficult to “separate any impact a curfew might have on coronavirus infec- 
tions from the impact of other public health measures, like lockdowns and 
bar and restaurant closings.”** If some scientists found that the curfew did 
reduce mobility* (and mobility appears to be a predictor of the growth rate 
of COVID-19 cases),** others considered the measure to be nothing more 
than a spectacle*’—a spectacle that impacted disproportionately vulnerable 
people, such as homeless people. But the curfew did not only have conse- 
quences on homeless people. For example, drug users might have been using 
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in very dangerous settings during the curfew, rather than at the safe injection 
sites they used to visit at night. Deaths due to a drug overdose in Quebec sky- 
rocketed in 2021 and amounted to 450, compared to 312 in 2020 and 203 in 
2019.38 Of course, we cannot attribute all those fatalities to the curfew, but 
community organizations did ring the alarm bell on the curfew and the threat 
it posed for thousands of people.*? 

In the future, we urge the government to assess the needs and respect the 
rights of everyone in the population. Decision-makers need to have mar- 
ginalized populations fair and square in their rearview mirror and not only 
in their blind spot as it was the case when implementing the curfew. As we 
wrote elsewhere, “the management of a health crisis should be based on justi- 
fied, recognized, fair, and equitable health measures, and not on coercive and 
punitive measures that reinforce social inequalities and discrimination.”*° 
Unfortunately, the curfew turned out to be a discriminatory and even deadly 
spatiotemporal legal technology. 
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BODIES ACROSS BORDERS 


A History of Cross-Border Travel for Abortion 
Services in Poland and Canada 


Christabelle Sethna and 
Krystyna Dzwonkowska-Godula' 


As international and domestic borders began closing in March 2020 in 
response to the COVID-19 pandemic, reproductive justice activists raised con- 
cerns about potential barriers to abortion access. These included medical staff 
shortages, reduced operating hours at medical facilities, stay-at-home orders, 
and the delisting of abortion as an essential medical service. High up on the 
list was cross-border travel to an abortion provider, which could be hampered 
by enforced quarantines, travel bans, flight and rail interruptions, and border 
shutdowns.” The pandemic thus drew attention to a commonplace but rela- 
tively understudied phenomenon: travel across international and domestic 
borders to access abortion services. It occurs when abortion access is ille- 
gal, or legal but restricted, unavailable, or otherwise inaccessible and often 
involves traveling long distances from one’s place of residence. After several 
Western countries liberalized their abortion laws in the late 1960s and 1970s, 
abortion travel became a popular work-around option for women who could 
afford the costs of travel, accommodation, and surgical termination.’ Para- 
doxically, abortion upon request in many communist and socialist Eastern 
European governments was legalized years earlier to facilitate gender equal- 
ity and women’s workforce participation. However, soon after the collapse 
of the Soviet Union in 1989, several new democratic governments in former 
Eastern bloc countries began restricting access to legal abortion.* What fol- 
lows is a comparative overview between the chronological trajectory of abor- 
tion provision in Canada and Poland. It illustrates how legislative changes can 
drive cross-border abortion travel and tracks how grassroots groups, feminist 
networks, and non-governmental organizations (NGOs) respond by facilitat- 
ing access to abortion services, thereby providing a vital alternative to health- 
care systems that fail women’s reproductive health needs.* 
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Before a 2018 national referendum in Ireland overturned the ban on abor- 
tion known as the 8th Amendment, thousands of Irish women traveled to 
Great Britain annually to access abortion services.* With Ireland now offer- 
ing, under the Health (Regulation of Termination of Pregnancy) Act, free and 
legal abortions on request up to 12 weeks of pregnancy, as well as for indica- 
tions such as a risk to the pregnant woman’s life or health or evidence of fatal 
fetal anomaly,’ it is Poland (and Malta) that now boasts some of the strict- 
est anti-abortion laws in Europe. Ironically, Polish abortion laws were once 
among the most progressive in the world. Abortion was legalized as early as 
1932 for medical and criminal indications; however, written permission from 
two doctors was required in the former case and permission from the pros- 
ecutor in the latter. Between 1956 and 1959 postwar socialist Poland, then 
an Eastern bloc member country aligned with the Soviet Union, broadened 
these indications to include socioeconomic difficulties, effectively permitting 
abortion on request.* Liberal Polish abortion laws compelled some Western 
European women to travel to Poland for abortions in the 1960s and 1970s.? 

However, in the 1980s, anti-abortion sentiment rose alongside a tide of 
anti-Soviet resistance allied with the Catholic Church. Following the col- 
lapse of the Soviet Union in 1989, the process of democratizing the Polish 
government was intimately bound to the implementation of restrictions on 
reproductive rights, including abortion and contraception, with the Church, 
physicians, and conservative politicians playing an active role in mobilizing a 
powerful anti-abortion movement in the country.!0 A conscience clause per- 
mitting doctors to refuse provision of some medical services, such as abortion, 
according to the dictates of their own conscience, and regulations requiring 
additional consultations with physicians performing abortion under the soci- 
oeconomic indication in public hospitals were introduced. Unsurprisingly, 
the numbers of officially recorded abortions dropped rapidly, from 82,137 
terminations in 1989 to just 1,240 in 1993.1! 

In that year, the Polish government passed the Family Planning, Protection 
of the Human Fetus, and Conditions for Termination of Pregnancy Act. The 
legislation reflected the sway of the Church and was touted as an “abortion 
compromise.” It limited access to legal abortion by permitting only three 
indications: the pregnancy constituted a risk to the life or health of the preg- 
nant woman, there was a high probability of severe and irreversible fetal 
impairment or illness, or the pregnancy resulted from a sexual assault. The 
socioeconomic indication was removed.” 

The Foundation (earlier, the Federation) for Women and Family Plan- 
ning, also known as FEDERA, has been working for access to abortion 
and contraception in Poland since 1991. It estimates that approximately 
80,000 to 100,000 Polish women access abortion services annually." The 
1993 legislation spurred the growth of an “abortion underground” of medi- 
cal personnel providing illegal abortions for unregulated high prices, even 
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though physicians could be penalized.“ It also encouraged travel to neigh- 
bouring countries like Slovakia, the Czech Republic, Lithuania, and Ukraine 
for abortion services or to more expensive abortion clinics in Austria, Ger- 
many, Great Britain, and the Netherlands.'* The legal changes entrenched 
social, economic inequality. Poor women, young women, migrants, and rural 
women faced financial hurdles, especially if traveling abroad, in addition to 
limited access to computer and Internet services and a lack of knowledge of 
foreign languages, although some abortion clinics display web pages in Pol- 
ish and/or have Polish-speaking personnel.** 

In Canada, abortion was illegal until 1969 when the federal government, 
led by Prime Minister Pierre Elliot Trudeau, introduced an Omnibus Bill 
that legalized abortion, decriminalized contraception, and legalized homo- 
sexual acts between consenting adults. These significant legislative changes 
were supposed to signal the emergence of a modern, secular, and pluralistic 
Canada.” Before the passage of the new abortion law, women seeking abor- 
tions had little choice but to bring the pregnancy to term, seek out illegal 
abortion providers, some of whom were medical personnel providing clan- 
destine abortion services, or travel to countries like Great Britain, a popular 
destination hub for legal abortion services that were available for purchase 
in the private healthcare sector.! The 1969 abortion law was intended to 
alleviate the problem of illegal abortion. However, it proved obstructive 
by medicalizing the practice; hospital-based therapeutic abortion commit- 
tees (TACs) composed of three physicians were now empowered to decide, 
on a case-by-case basis, whether the pregnancy posed a threat to the life or 
health of the pregnant woman. These indications were never defined and 
were interpreted broadly or narrowly, at each TAC’s discretion.” Assisted 
by grassroots groups, feminist organizations, and NGOs, Canadian women 
continued to travel to Great Britain for abortions and, after some Ameri- 
can states like New York legalized abortion, many more Canadian women 
headed south of the border. These journeys spoke to class and race privilege 
in accessing abortion services outside the country, an issue that pro-choice 
activists highlighted as central to the law’s unworkability.20 

Once the Supreme Court of the United States ruled in the 1973 landmark 
decision, Roe v. Wade, that abortion was a constitutionally protected right, 
even more Canadian women crossed into the USA. The unworkability of the 
1969 abortion law galvanized the Vancouver Women’s Caucus and the Cana- 
dian Association for the Repeal of the Abortion Laws (later, the Canadian 
Abortion Rights Action League), as well as physicians, clergy, and layper- 
sons to campaign for its repeal. Their energies eventually coalesced around 
a socialist-leaning pro-choice movement supporting Dr. Henry Morgentaler, 
a Polish-born Canadian family physician and Holocaust survivor who first 
performed abortions in his Montreal clinic in contravention of the law.” 
The 1977 Report of the Committee on the Operation of the Abortion, an 


296 Christabelle Sethna and Krystyna Dzwonkowska-Godula 


investigation into the functioning of the 1969 law that the Canadian federal 
government commissioned, confirmed that by 1976, only 20% of all civil- 
ian hospitals had established TACs, leading to regional variation in abortion 
provision, arbitrary decision-making on the part of TACs, and delays access- 
ing abortion despite the time-sensitive nature of the procedure.” Referrals to 
American abortion services boomed and, in some cases, became a profitable 
business. Between 1970 and 1975, an estimated 16% to 24% of Canadian 
women had abortions in the USA.” 

In 1988, after years of bruising legal battles that also involved Morgen- 
taler clinics in Toronto and Winnipeg, the Supreme Court of Canada struck 
down the 1969 abortion law in R. v. Morgentaler, ruling that it violated 
women’s right to security of the person protected by the Canadian Charter 
of Rights and Freedoms. In the early 1990s, Prime Minister Brian Mulroney 
attempted to introduce another abortion law but failed, making Canada one 
of the few countries in the world that does not have a national abortion 
law.?* The anti-abortion movement flourished in this decade, as American 
anti-abortion violence influenced by the politics of the New Christian Right, 
spilled northward. Morgentaler’s Toronto abortion clinic was firebombed in 
1992. Between 1995 and 1998, three Canadian physicians were shot and 
seriously wounded.” Politicians from various parties introduced into parlia- 
ment dozens of private members bills and motions beginning in 1987, and 
extending well into the 1990s and 2000s, to restrict or ban abortion, but 
these measures have been unsuccessful thus far.” 

Without a national law governing abortion, the administration of abor- 
tion services came under the jurisdiction of individual provinces and territo- 
ries, resulting in a “patchwork quilt with many holes.”?” Notwithstanding 
the argument that abortion should be considered a medically necessary pro- 
cedure protected throughout the country by the Canada Health Act’s guaran- 
tee of universal public healthcare,?* regional disparities in abortion provision 
became apparent. An important study of hospital abortion access conducted 
for Canadians for Choice in 2006 showed that only 15% of hospitals were 
providing abortion services, down from the 1977 figure of 20%. This drop 
may have had to do with the growth of clinic abortions in some urban cen- 
tres, but it was likely due primarily to the many barriers to abortion access 
that the study identified. These barriers included a lack of abortion providers, 
judgmental healthcare professionals, the complications of reciprocal billing 
for abortions, and the costs of travel and expenses related to accessing abor- 
tion services outside pregnant women’s residential area.” 

A 2013 study, this time specifically on travel to abortion clinics, confirmed 
that abortion services for women living in or close to urban centres were easy 
to access, but those in the Atlantic provinces, rural areas, and northern Can- 
ada were underserviced, sometimes necessitating long journeys to an abortion 
clinic and bypassing hospital abortion services. Younger women and poorer 
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women traveled the greatest distances.* Medication (or medical) abortion 
in pill form known as mifepristone, combining the drugs mifepristone and 
misoprostol, was approved for prescription use by Health Canada only in 
2015, decades later than many other European countries. After restrictions 
on medication abortion were lifted in 2017, and as more provincial and terri- 
torial healthcare plans covered the costs of the medication, uptake increased 
but is uneven regionally.*! 

Meanwhile in Poland, Church-backed conservative politicians dissatisfied 
with the so-called abortion compromise represented by the 1993 Family Plan- 
ning, Protection of the Human Fetus, and Conditions for Termination of Preg- 
nancy Act moved to ban abortion altogether. As of 1997, the Polish Criminal 
Code criminalized abortion providers and individuals assisting women seek- 
ing abortions but does not penalize pregnant women who have abortions.” 
The criminalization of abortion had a “chilling effect” on physicians, some 
of whom refused to perform any abortions and denied referrals for prenatal 
testing under the conscience clause, treating women’s requests for prenatal 
testing as a prelude to a legal abortion.” In response, an international coali- 
tion working to loosen legal restrictions on abortion, counteract the abortion 
stigma, and support the termination of unwanted pregnancies emerged to 
aid Polish women. Women on Waves, founded by Dutch physician Rebecca 
Gomperts, chartered a ship equipped with a mobile abortion clinic and sailed 
to international waters off the coast of Poland in 2003.** Since 2006, Kobi- 
ety w Sieci (Polish Women on Web) has created a virtual space for shar- 
ing abortion experiences and for disseminating information in Polish about 
medication abortion. Notably, abortion pills have not been approved for use, 
although misoprostol is used off label in Polish hospitals to induce labour and 
expel the contents of the uterus after miscarriage.* Kobiety w Sieci is based 
on Women on Web, a telemedicine service pioneered by Gomperts, “to help 
women access mifepristone and misoprostol in countries with no safe care 
for termination of pregnancy.”* It launched a telephone information hotline 
in 2013.* Women on Waves later collaborated with Polish women to deliver 
packages of abortion pills by drone from Germany to Poland.** 

Anti-abortion measures intensified once the right-wing Law and Justice 
Party was elected as Poland’s majority government in 2015.* The party’s pop- 
ulism, nationalism, and pro-natalism is manifested in its opposition to immi- 
gration, sex education, contraception, and abortion and in its vilification of 
feminist and LGBTQ activists for the spread of a putative “gender ideology” 
that threatens Catholic heteronormative family values.* From 2016 onward, 
proposed anti-abortion bills that penalize women having abortions animated 
mass demonstrations and strikes known as “Black Protests.”*! The Abor- 
tion Dream Team was established to destigmatize abortion, starting with a 
2016 meeting about aborting pregnancies at home.” Three years later, Polish 
Women on Web and the Abortion Dream Team joined with Women Help 
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Women (international), Aunt Basia (Germany), Abortion Network Amster- 
dam (Netherlands), and the Abortion Support Network (United Kingdom) to 
found Abortion Without Borders.’ Notably, the Abortion Support Network 
arose initially to help support Irish women both financially and logistically in 
traveling to Great Britain for abortion services.** Abortion Without Borders 
provides Polish women with information about surgical and medication abor- 
tion options, assists them financially and logistically with travel to another 
country for an abortion, and supports a telephone information hotline. 

Managing abortion services during the COVID-19 pandemic in Canada 
posed challenges that the National Abortion Federation Canada, the Abor- 
tion Rights Coalition of Canada, and Action Canada for Sexual Health and 
Rights foresaw and tried to address.* There have been some likely positive 
outcomes. A recent study indicates that the majority of medical personnel 
practicing abortion healthcare during the pandemic considered surgical and 
medication abortion essential, transitioned quickly to online consultations 
with patients, and increased access to medication abortion (except in Que- 
bec due to the province's regulations). This kind of healthcare delivery could 
potentially reduce regional variation in abortion provision.** Various provin- 
cial bubble zone laws intended to protect abortion clinics, hospitals providing 
abortions, and pharmacies dispensing the abortion pill from anti-abortion 
harassment could be boosted by new federal Criminal Code amendments 
that intend to shield healthcare workers and facilities from abuse by anti- 
vaccine protesters but are applicable to a range of threats.* In addition, the 
federal government’s 2021 budget under openly pro-choice Prime Minister 
Justin Trudeau earmarked $45 million over three years for community-based 
organizations providing sexual and reproductive healthcare information and 
services to “vulnerable populations,” including “travel and logistical support 
to individuals who have to go long distances to access abortion care.”* 

In Poland, the lack of access to abortion services was exacerbated dur- 
ing the pandemic by the suspension of international passenger air and rail 
services for nearly a month and a mandatory 14-day quarantine require- 
ment upon returning home from abroad in 2020. Border closures also pre- 
vented Polish women from traveling to abortion clinics in other countries 
for a time.“ Whereas some European Union (EU) member states liberalized 
or updated their abortion policies during the pandemic others, like Poland, 
“pushed for restrictions.” On 22 October 2020, Poland's highest court, 
the Constitutional Tribunal (with judges selected by the right-wing Law and 
Justice Party), determined that abortion based on the indication of “severe 
and irreversible fetal defect or incurable illness that threatens the fetus's life” 
was unconstitutional. This ruling went into effect in early 2021. It permits 
abortions only if there is a risk to the pregnant woman’s life or health or the 
pregnancy occurs as the result of a criminal act but outlaws abortions due to 
fetal anomalies (which make up over 90% of the approximately 1,000 legal 
abortions conducted in Polish hospitals annually).*! 
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On behalf of abortion providers and activists, Natalia Broniarczyk, a 
member of the Abortion Dream Team, underlined: 


We build abortion solidarity in a time of crisis. We are cheated by the 
government, we are cheated by the Tribunal, and we are constantly stig- 
matized by the Church for making decisions about our families. But this 
gives us a chance to build support networks, and until things are normal, 
we will provide abortions in feminist support networks with our sisters. 
We'll look for help on the Internet, we’ll help each other travel for abor- 
tion, and we'll survive it.°? 


In widespread revolt against the Constitutional Tribunal ruling, Polish men 
and women publicized the telephone information hotline of Abortion With- 
out Borders by sharing it on their social media profiles, placing it on their 
profile photos and displaying it on buildings, sidewalks, and bus stops for 
maximum visibility. Grassroots “Abortion Guerrilla” activists also turned 
to public spaces to post stickers, homemade banners, or leaflets containing 
information about access to abortion and relevant contact data.” 

After the death of a Polish woman who was refused an abortion, the Euro- 
pean Parliament condemned Poland for forcing women to carry a pregnancy 
to term, undergo an unsafe abortion, or travel abroad to an abortion pro- 
vider. It requested EU member states “to cooperate more effectively to facili- 
tate cross-border access to abortion, for example by granting Polish women 
access to a free and safe abortion in other national healthcare systems.”*4 
Nevertheless, EU health laws and policies have been criticized for not pro- 
tecting women from the punitive impact of anti-abortion laws in member 
states that restrict access to surgical and/or medication abortion." Abor- 
tion Without Borders noted on its webpage: “Coronavirus is simply YET 
ANOTHER obstacle faced by people living in countries with inadequate 
provision of abortion services.”5 The scale of the need for abortion access 
support is shown by the following data: between 2020 and 2021, FEDERA 
fielded approximately 8,000 telephone calls and 5,000 emails.*” In that same 
period, Abortion Without Borders received more than 8,000 telephone calls 
and almost 3,000 emails seeking information or access to abortion services. 
It also helped 34,000 Polish women access abortion, and 1,080 of them were 
able to terminate a pregnancy in a foreign clinic in the second trimester of 
pregnancy.** According to the Abortion Dream Team, every day, four women 
from Poland travel abroad for abortions, and at least 90 access abortion pills, 
whereas in Polish hospitals, only 107 abortions were performed under the 
anti-abortion law in 2021.° 

After Russia attacked Ukraine in early 2022, the massive influx of Ukrain- 
ian women into Poland posed an additional challenge. Some of the refugees 
needed a range of reproductive healthcare services, including those women 
who had been raped and impregnated by Russian soldiers. Several Polish 
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and international organizations immediately prepared information in Polish, 
Russian, English, and Ukrainian about the possibilities and limitations of 
reproductive healthcare in Poland.*! The Abortion Dream Team announced 
online: 


Abortion in Poland is not available as a formal health care service, but a 
person terminating their own pregnancy is not punished. Pharmacological 
[medication] abortion and help from the organization Abortion Without 
Borders are possible [+48 22 29 22 597]. Proven and trusted sources of 
abortion pills in Poland are: Abortion Poland—Women Help Womenhelp. 
org and Women on Web. Do you need emergency contraception—the 
“morning after” pill? Write to dzienpo@riseup.net? 


In 2021 and 2022, the Belgium government donated a total of 30,000 euros 
to help Polish women to travel out of the country for abortion services,* and 
in 2022, the French government provided 60,000 euros to Abortion Without 
Borders in support of Ukrainian refugees seeking abortions.“ 

Shortly before the American Supreme Court overturned Roe v. Wade in 
the Dobbs v Jackson Women’s Health decision in the summer of 2022,65 
Venny Ala-Siurua, Executive Director of Women on Web, remarked, with no 
small irony, “Many American women will have to do what Polish women 
are already doing to get safe abortions,”* and Karina Gould, Canadian Min- 
ister of Families, Children and Social Development, declared that Americans 
would be able to obtain abortion services north of the border.“ These com- 
ments recognize the significance of cross-border abortion travel to women 
seeking pregnancy termination. 

In the case of Poland, the government has perversely been able to tighten 
its anti-abortion laws over the years because international cross-border abor- 
tion travel, in addition to the abortion underground, has served as a con- 
venient pressure release valve. In Canada, functioning without a national 
abortion law on the books since 1988, domestic abortion travel serves as a 
stop-gap measure that allows the federal, provincial, and territorial govern- 
ments to ignore shortcomings in providing equitable reproductive health- 
care delivery across the country.® In the similar and dissimilar experiences 
of both Poland and Canada, it is obvious that grassroots groups, feminist 
networks, and NGOs facilitating access to abortion services internationally 
and domestically are the unsung heroes of this history. Running on a combi- 
nation of dedication, moxie, and innovation, they have picked up the slack 
for national healthcare systems that continue to fail women in fundamental 
ways. The COVID-19 pandemic and the bleak post-Roe v. Wade abortion 
landscape in the USA“ have cast a spotlight on the necessity of integrat- 
ing fair and workable access to surgical and medication abortion into the 
DNA of national healthcare systems. These strategies should include vetted 
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arrangements for abortion access across international and domestic borders 
whenever and wherever necessary and consequent protections at the highest 
levels of supranational bodies. 
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BORDERS DRAWN ACROSS BODIES 


Advocating for Maternal Health in Times of Crisis 


Sarah J. Lazin 


While the COVID-19 virus did not discriminate in who it infected, the effects 
of the pandemic were far-reaching and deeply gendered, uniquely impacting 
women and girls. It is well-known that infectious diseases pose substantial 
risks to pregnant women, their fetuses, and neonates, yet impacts of out- 
breaks specific to maternal health have been consistently overlooked and 
underreported. Even less attention is paid to how pandemics impact fertility 
care, as well as the social and economic barriers preventing women from 
accessing reproductive healthcare. 

This chapter examines how women of child-bearing age have been uniquely 
impacted by the COVID-19 pandemic. It takes up persisting tensions between 
autonomy and paternalism and the power imbalances that shape a woman’s 
ability to freely exercise autonomy over her own healthcare decisions. Further, 
it discusses borders drawn between social groups that isolate women from both 
community and care. These borders include timely access to vaccinations (or 
lack thereof), as well as barriers preventing women from accessing healthcare. 

This chapter will argue that women’s reproductive health is uniquely 
and disproportionately affected by healthcare crises and, as such, must be 
reflected in local and international approaches to future and ongoing public 
health disasters. In doing so, this chapter will proceed on the assumption that 
the reproductive autonomy of a woman is paramount.! 


26.1 Maternal Health in Times of Crisis 


As with countless past healthcare crises, COVID-19 continues to dispropor- 
tionately affect pregnant women, both medically and socially. During the 
2014 Ebola outbreak, for example, pregnancy was associated with extremely 
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high maternal fatality rates, as well as nearly guaranteed miscarriage, still- 
birth, or neonatal death.? Thousands of pregnant women were denied emer- 
gency obstetrical care, regardless of whether or not they actually had Ebola, 
due to the risk posed by potentially contagious bodily fluids expelled during 
childbirth.? Many of these pregnant women ultimately died from otherwise 
preventable causes,* overshadowed by fear and emergency. 

In the context of the COVID-19 pandemic, pregnant women who contract 
the virus are nearly five times more likely to be admitted to a hospital and at 
least ten times more likely to be admitted to an ICU than their non-pregnant 
counterparts.’ More worryingly, a study by the University of Washington 
reported COVID-19 mortality to be 13 times higher in pregnant women 
than their non-pregnant counterparts.* There are also much higher rates of 
pre-term birth among pregnant women who have COVID-19, which subse- 
quently poses additional risks to both mother and child.” Of those infants 
carried to term by a COVID-positive mother, nearly 10% are subsequently 
admitted to the neonatal ICU (NICU).* There has also been a small, but 
noted, rate of pregnancy loss (approximately 2%), and the high fevers caused 
by serious COVID-19 infection can raise the risk of birth defects, especially 
during the first trimester.’ In fact, COVID-19 was the leading cause of mater- 
nal deaths in Mexico and Colombia in 2021.'° 

Importantly, it is likely that pandemic-related maternal deaths continue 
to be systematically undercounted and underreported, if counted at all." 
This contributes to dangerous gaps in health data which influence how much 
attention individual countries and international organizations pay to mater- 
nal health when addressing healthcare crises. 


26.2 Barriers to Vaccines 


The first “border” discussed in this chapter is that drawn between pregnant 
women and the general population in terms of vaccine development and test- 
ing. This exclusion is not novel, new, or unique to COVID-19,** and barriers 
to vaccine equity are imposed both by governments and/or pharmaceutical 
companies, as well as by social influences.!+ 


26.2.1 Exclusion from Vaccine Testing 


Maternal vaccinations are fundamental to public health outcomes, yet preg- 
nant women were specifically excluded from most COVID-19 vaccine trials. 
Women have been—and continue to be—“inappropriately excluded from 
participating in some research.”!% As expressed in the Tri Council Policy 
Statement on Research Ethics: 


This exclusion of women, where unwarranted, has delayed the advance- 
ment of knowledge, denied potential benefits to women, and exposed 
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women to harm when research findings from male-only research projects 
were generalized inappropriately to women, as has often been the case in 
clinical drug trials. The inclusion of women in research advances the com- 
mitment to Justice, improves the generalizability of research findings to 
women where that is a goal of the research, and is essential to ensure that 
women and men benefit equally from research.!* 


In their 2013 study, Shields and Lyerly estimated that only 1% of industry- 
sponsored studies were designed specifically for pregnant women and approxi- 
mately 95% of Phase 4 clinical trials excluded pregnant women.” The hesitancy 
to include women of child-bearing age (whether pregnant or not) from clinical 
research stems largely from the ethical (and liability) consideration that both 
mother and fetus are involved and could potentially be impacted. And while 
this concern is understandable, the near-total exclusion of young women from 
clinical trials risks harming more people than it protects. The significant lack 
of data surrounding pregnancy and pharmaceuticals ultimately requires preg- 
nant women and their healthcare providers to make decisions without being 
fully aware of the risks and/or benefits!*—a dilemma not faced by most other 
adult patients who see themselves reflected in trials. For example, Shields and 
Lyerly estimate that over 50% of pregnant women use at least one prescription 
drug during their pregnancy—the safety of which is unknown due to a lack of 
clinical testing and human data.!” Until women are adequately represented in 
pharmaceutical trials, pregnant patients will continue to be caught between a 
rock and a hard place, making partially informed decisions. 

Perhaps unsurprisingly, all early COVID-19 vaccine trials and testing 
excluded pregnant and lactating women, despite a lack of safety concerns 
arising from decades of post-market data on other maternal vaccinations.% 
COVID-19 vaccine research involving pregnant women is finally under- 
way now—mirroring the 2009 H1N1 influenza vaccine testing carried out 
on pregnant women only after years of post-market data demonstrated the 
safety of seasonal influenza vaccines in pregnant women.?! 


26.2.2 The Impact of Mixed Messaging 


The lack of maternal-focused clinical data regarding COVID-19 vaccines has 
led to extremely mixed messaging by governments and public health bodies. 
And while the vaccine is now widely recommended for pregnant women in 
Canada, there remains ongoing vaccine hesitancy and proliferation of dan- 
gerous misinformation. 

In January 2021, the safety and efficacy of maternal vaccines was decid- 
edly unsettled. On January 7, the Center for Disease Control in the United 
States recommended that vaccination “is a personal choice for people who are 
pregnant.” The next day, the World Health Organization “recommended 
withholding [the Pfizer] vaccine from pregnant women unless the benefit of 
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vaccination outweighs the potential risk, as in the case of healthcare workers 
or those who have comorbidities linked with severe COVID-19”; the organi- 
zation gave the same advice for the Moderna vaccine two weeks later. With 
no consensus in sight, the beginning of 2021 also saw a number of vaccina- 
tion centres across Canada turning away pregnant or breastfeeding women.?* 
At that time, Ontario explicitly recommended against vaccinating pregnant 
and breastfeeding people: because pregnant women were not involved in the 
vaccine trials, there was no sufficient data available on the safety and efficacy 
of either the Pfizer or Moderna vaccine for that group. The government of 
Quebec similarly held that the vaccination of “pregnant women will be deter- 
mined based on future studies on vaccine safety and efficacy in these people.” 

This stance was problematic for two key reasons: rather than advising preg- 
nant women of the risks relating to vaccination and leaving them to make their 
own informed choice, the governments of Ontario and Quebec barred them 
from having the option. While other vulnerable populations were prioritized 
to receive protection against the pandemic, pregnant women were denied the 
same opportunity to exercise their healthcare decision-making autonomy. 
Second, a significant portion of the pregnant women urgently seeking vaccines 
were frontline healthcare workers.” While this data does not appear to have 
been collected in Canada, at any given point in the United States, approxi- 
mately 300,000 healthcare workers are pregnant.” This is an enormous num- 
ber of women who were constantly exposed to infection while caring for their 
communities yet were not permitted to make fundamental healthcare deci- 
sions for themselves. As a result, over 1,000 healthcare workers signed an 
online petition calling for Ontario to change its official position.?* The petition 
cited the increased risk of pregnant women for contracting COVID-19 and 
the importance of a woman making her own healthcare decisions.?? 

In contrast, British Columbia’s official recommendation was that while 
more research on vaccine safety in pregnancy was needed, those interested 
should talk to their healthcare provider and make their own decisions.” As 
a result, women in one province were able to exercise their autonomy while 
women in other parts of the country were not. And even if some pregnant 
women were able to cross provincial borders in search of a vaccine, they 
would then have to spend more time and money than their non-pregnant 
counterparts in order to be vaccinated. Furthermore, such travel would only 
be an option for some pregnant women, as many would already have familial 
and/or work obligations preventing them from leaving the province at the 
drop of a hat—deepening the vaccine inequity experienced across the country. 


26.2.3 Misinformation and Vaccine Hesitancy 


Nearly two years into the pandemic and one year into vaccine rollout, at the 
time of writing, the real-world data collected after pregnant women received 
the COVID-19 vaccine around the world has not raised any safety flags. In 
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Canada, vaccines are now widely recommended during pregnancy by numer- 
ous organizations including the Provincial Council for Maternal and Child 
Health, the Ontario Society of Obstetricians and Gynaecologists, the Society 
of Obstetricians and Gynecologists of Canada, and the National Advisory 
Committee on Immunization.*! However, pregnant women are now making 
up an alarming number of hospital and ICU admissions, virtually all of whom 
are unvaccinated.” While the majority of the general antivax population cites 
“personal freedoms” as their reason for avoiding vaccines, pregnant women 
primarily cite a lack of clinical data and rampant misinformation.’ 

Whether described as “misinformation,” “disinformation,” or even an 
“infodemic,” false or misleading information about healthcare poses signifi- 
cant risks to public health. Per the World Health Organization: 


[Misinformation] causes confusion and risk-taking behaviours that can 
harm health. It also leads to mistrust in health authorities and under- 
mines the public health response. An infodemic can intensify or lengthen 
outbreaks when people are unsure about what they need to do to protect 
their health and the health of people around them.** 


Rumours circulating social media linking the COVID-19 vaccine with infertil- 
ity and miscarriages are among the most common.* While quickly disproven, 
in many cases, that seed of doubt has been enough to dissuade hundreds of 
people from getting vaccinated. Countless doctors around the world have 
dispelled the (in)fertility rumour. According to Jennifer Blake, the CEO of 
the Society of Obstetricians and Gynaecologists of Canada, not only is there 
no scientific evidence of any of the vaccines causing fertility issues, but such 
a connection would not be plausible, given that the vaccines have nothing 
to do with ovaries, eggs, or sperm.* This particular point of misinformation 
is thought to stem from reports of menstrual cycles changing after receiving 
the vaccine. By September 2021, over 30,000 reports of menstrual changes— 
including unexpected vaginal bleeding and changes in periods—were received 
in the United Kingdom alone.* While underreported and rarely studied, other 
vaccinations have also been associated with menstrual changes, likely due to 
a link between immunological responses and hormones.** 

This point of misinformation thus becomes somewhat understandable. 
Thousands of women experienced similar side effects after receiving the 
vaccine, yet at the time of writing, no studies have been published that 
can explain precisely why. There are a handful of academic articles, such 
as the one written by Male, that clarify this potential link does not equate 
to infertility; however, there are hundreds of clickbait articles popping up 
online to suggest otherwise.” It is unclear whether this dearth in knowl- 
edge is due to a lack of academic interest or whether the speed of academic 
research and reporting is simply too slow to quell public fears (whereas 
misinformation can be readily shared online in seconds). If women's unique 
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health experiences are not adequately researched and understood in a 
timely manner, or if the resulting publications are hidden behind paywalls 
(or are written only in medical or legal jargon), the public is left to unravel 
the science themselves and to make potentially unsupported conclusions. 
Importantly, mere “[p]erceptions of safety risk, even mild ones, may exert 
a disproportionate effect on the willingness of pregnant women to accept 
vaccinations.”* In the case of COVID-19, this has resulted in mass vaccine 
hesitancy in young women.*! 


26.3 Barriers to Community and Care 


The second “border” taken up in this chapter concerns barriers to reproduc- 
tive care throughout the pandemic. Access to reproductive care was deeply 
impacted by COVID-19. An estimated 14 million women and girls lost 
access to contraception, while millions more had limited (if not outright non- 
existent) access to maternal and newborn healthcare.2* 


26.3.1 The Closure of Clinics 


In the spring of 2021, fertility clinics across Ontario stood divided as to 
whether they should remain open following a provincial directive to pause 
“non-urgent and non-emergent” procedures.** The directive allowed each 
specialty to classify procedures as lifesaving (or not), leaving substantial room 
for interpretation, especially amongst providers offering out-of-hospital pro- 
cedures.* As a result, fertility societies in Canada, the United States, and 
Europe classified fertility care as “essential.”** However, while “essential,” 
the classification of fertility care as “emergent” or “urgent” remains unset- 
tled. While its impact on “life or limb” is perhaps not as obvious as other 
types of healthcare, the inability to access fertility care—especially in the face 
of months-long disruptions—has caused tremendous emotional and psycho- 
logical harm for some patients. The situation mirrors other healthcare proce- 
dures impacted by the COVID-19 pandemic. Dr. Alana Cattapan observed: 


[W]e’ve asked people to suspend cancer screening, and hip and knee replace- 
ments and a wide variety of other treatments that, I hesitate to use the word 
elective, because they so dramatically affect the quality of people's lives, and 
in many cases address the pain that they live with every day.” 


Given that many patients pursuing fertility care are already at an 
advanced reproductive age, even a short delay could snowball down the 
road.* In some cases, such as preserving eggs or sperm before a patient 
undergoes imminent chemotherapy, time really is of the essence.*? How- 
ever, ongoing disruptions to fertility care have caused immense harm to 
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patients, even without extenuating circumstances. Nearly 25% of patients 
surveyed by the American Society for Reproductive Medicine described the 
loss of a cycle as akin to “the loss of a child.”* Patients at advanced repro- 
ductive age or with lower financial resources available to them were the 
least likely to accept “fertility treatment as an elective procedure that could 
be indefinitely postponed.”*! This is especially true for rural patients who 
have to travel to receive care (and now may have to start over and pay for 
more visits). 

Importantly, many patients surveyed did understand the necessity of clos- 
ing clinics.*? Their concerns centred largely on (1) the lack of clear infor- 
mation, timelines, and next steps and (2) the lack of consideration paid to 
fertility patients by policymakers. Could it not have been possible, for exam- 
ple, to allow women to finish an egg retrieval or IVF cycle, without allowing 
other patients to begin new cycles?” 


26.3.2 Alone in Labour 


For those patients who gave birth during the COVID-19 pandemic, public 
health measures intended to reduce the spread of the virus often had unin- 
tended consequences on birth and maternal health outcomes. In attempting 
to limit the transmission of COVID-19, hospitals around the world imposed 
restrictions on how many visitors pregnant women could have prior to, during, 
and following labour.** This is particularly true of COVID-19-positive women, 
who were often denied any visitors whatsoever.” In fact, COVID-19-positive 
women were 11 times more likely to be denied a support person during labour 
than those uninfected.?** 

Social isolation surrounding childbirth can be frightening, lonely, and 
stressful.” Further, it is known to increase the risk for maternal morbid- 
ity; in fact, the WHO recommends continuous companionship during 
labour “for all pregnant women to potentially improve labor outcomes.” *8 
COVID-19-positive women who were denied visitors were six times more 
likely to report acute stress symptoms during or following labour.*? Deny- 
ing women a support person during labour is also linked to greater pain 
in delivery, elevated NICU admission rates, and increased maternal mental 
illness during the postpartum period.© 

Social isolation policies also caused notable harm to patient partners.'! 
Partners and support persons “experienced a sense of ‘missing out’ from the 
pregnancy and maternity care experience . . . They reported feelings of isola- 
tion, psychological distress, and reduced bonding time with babies. ” 6? 

Public health measures pertaining to labour also extended beyond the 
hospital walls. In the UK, for example, home births were suspended dur- 
ing COVID-19, necessitating pregnant women give birth in-hospital.** Such 
drastic changes to a patient’s birth plan were described as “traumatic,” while 
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the constant changes to public health guidance and measures created signifi- 
cant fear and stress among pregnant patients and their families.** While it 
does appear that homebirths were permitted in Canada throughout the pan- 
demic,* requiring all births occur in-hospital is reminiscent of Canada’s birth 
evacuation policy, where women from remote communities are required 
to give birth in urban hospitals.** This ongoing policy burdens Indigenous 
women—and particularly Inuit women—with social, emotional, and finan- 
cial harms, including the loss of emotional ties and familial support during 
labour, as well as the loss of intergenerational knowledge exchanges and tra- 
ditional practices.*” 

Similarly, COVID-19-positive women were far more likely to be sepa- 
rated from their newborns, contributing to immense stress.** While little has 
been written on this topic to date (within the COVID-19 context, that is), it is 
likely that such separation would be particularly traumatizing for Indigenous 
mothers, who have good reason to be fearful of hospitals separating them 
from their children.” 

Many have argued that the correct balance was not always struck when 
imposing visitor restrictions; as such, many complete visitor bans were 
amended to exclude maternity wards, allowing one support person for at 
least part of the labour and delivery process.” In moving forward through 
this pandemic and those to come, more research is needed into the stress 
and trauma experienced by women without support available to them dur- 
ing labour and delivery. Specifically, future research should focus on women 
with low health literacy (who may not feel comfortable or safe in clinical 
settings) and on women from rural or Indigenous communities who were 
required (whether by policy or simply due to reduced community resources 
during the pandemic) to come into urban centres to give birth. 


26.4 In Conclusion: Moving Forward 


The past three years have been universally challenging, to say the least. How- 
ever, it has been widely recognized that certain populations have been dispro- 
portionately harmed by the COVID-19 pandemic. In Canada, and elsewhere, 
this pandemic has highlighted—and indeed, worsened—reproductive health 
inequities. And when the healthcare system was stretched too thin during the 
COVID-19 pandemic, equitable access to reproductive healthcare quickly 
fell through the cracks. 
We have seen the following time and time again: 


[T]he consequences of living in a world built around male data can be 
deadly. [Yet] one of the most important things to say about the gender 
data gap is that it is not generally malicious, or even deliberate. Quite 
the opposite. It is simply the product of a way of thinking that has been 
around for millennia and is therefore a kind of not thinking.” 
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Thus, whether focused on female inclusion in clinical trials, contradictory 
or confusing public health messaging, rampant misinformation, or on spe- 
cific public health measures that disproportionately impact women, signifi- 
cantly more research is needed on the unique positionality of women—and 
particularly of pregnant women—during this and future pandemics. 

It is unclear when the next pandemic will emerge and how long we have 
to make meaningful progress in including women’s voices and data in public 
health policy and emergency preparedness. What is certain, however, “is that 
pregnancy and childbirth, even during global health disasters and humanitar- 
ian emergencies, will always happen.”” 
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KEEPING BORDER RESTRICTIONS 
LIGHT ENOUGH TO TRAVEL 


A Humanitarian Perspective on Canada’s 
Border Control Measures during COVID-19 


Jason W. Nickerson and Joseph Belliveau 


27.1 Introduction 


As the world has quickly learned, public health is highly influenced and 
impacted by global events. Simplistically, viruses do not respect borders and 
can represent transnational threats warranting global responses that mutu- 
alize and optimize the use of global resources, such as health workers with 
expertise in emerging infectious diseases, medical supply chains capable of 
meeting global demand, and research and development for new vaccines, 
therapeutics, diagnostic tests, and medical devices. Amidst this competi- 
tion for human and other health resources during the COVID-19 pandemic, 
countries made controversial and at times unpopular policy choices to enact 
restrictive measures that significantly limited the movement of people and 
goods domestically and internationally by, for example, closing borders, 
imposing curfews, and limiting access to public spaces. In this chapter, we 
argue that a more careful balance is needed between restrictive measures to 
mitigate the impact and spread of infectious diseases and the need to ensure 
the continuity of global ongoing health and humanitarian programming both 
related and unrelated to pandemics to ensure that people continue to be able 
to access lifesaving medical care and that throughout the pandemic, this bal- 
ance was not adequately struck. We draw on the specific example of Canada's 
border restrictions to illustrate this. 

As countries rushed to close their borders to attempt to slow or stop the 
transmission of COVID-19, they created blockages—either inadvertent or 
deliberate—to the flow of essential medical personnel and cargo. Govern- 
ments sought, for example, to limit the export of medical equipment, such 
as personal protective equipment (PPE) that was in high demand and low 
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availability. States quickly realized that most, if not all, countries lacked the 
domestic manufacturing capabilities needed to produce the full complement 
of medical supplies to protect populations and provide often complex clinical 
care requiring protective equipment to keep their health workforce healthy 
and deliver medical care to the sick. 

Taken together, attempts to hermetically seal countries from one another 
and to hoard supplies amidst uncertain but escalating domestic needs quickly 
resulted in limiting the flow of essential medical goods from countries where 
they were manufactured or stockpiled to countries where the pandemic was 
raging.” They also impeded the ability of health workers to move to where they 
were needed most if that entailed crossing an international border. The move- 
ment of health and humanitarian personnel became particularly important, 
as many countries realized they lacked suitable quantities of qualified health 
personnel and emergency managers capable of and experienced in respond- 
ing to this public health emergency, as most health systems in the world had 
never faced such strain. While governments did enact some exemptions to 
these rules, they were often clumsily designed and self-serving, designed with 
domestic needs in mind but neglecting the global response that was truly 
needed to fully respond to the pandemic as a matter of shared global pub- 
lic health responsibility, as well as global health ethics. The most egregious 
recent example of this was COVID-19 vaccine inequity, whereby wealthy 
countries reserved and hoarded billions of doses of vaccines, placing them 
out of reach of billions of people living in low- and middle-income countries 
for months.’ This rich-country-first approach severely hamstrung humanitar- 
ian and other actors’ ability to fight COVID-19 globally and almost certainly 
lengthened and worsened the impact of the pandemic overall. 

Border closures also played a role in humanitarian organizations’ abilities 
to respond to the pandemic as well as to other humanitarian crises by limit- 
ing these organizations’ staff from traveling to and from emergencies and, in 
some cases, unjustifiably placing restrictions on humanitarian medical cargo 
that was needed to save lives and alleviate suffering during armed conflicts, 
forced displacement, natural disasters, and disease epidemics. 

Such restrictions had very real consequences for Doctors Without Borders/ 
Médecins Sans Frontiéres’ (MSF’s) humanitarian response. MSF is a medical 
and humanitarian organization responding to crises in more than 70 coun- 
tries affected by armed conflict, disease epidemics, forced displacement, and 
other emergencies. Our programs provide both emergency and essential life- 
saving medical care to people who are often systematically excluded from 
accessing it for a variety of reasons, including the absence of other formal 
or high-quality health services. Moreover, our teams bring expertise in the 
response to acute medical emergencies, including disease outbreaks such as 
COVID-19 and others, which meant that as the world began to close its bor- 
ders to limit international and domestic travel and mobility, our organization 
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needed to continue, even scale up, its operations and keep moving across bor- 
ders. During the COVID-19 pandemic, our operational footprint increased to 
include multiple high-income countries whose health systems were collapsing 
or were neglecting people experiencing vulnerability. This meant that overly 
restrictive measures placed enormous stress on MSF’s ability to respond both 
to COVID-19 and non-COVID-19 humanitarian needs globally. 

As a medical organization, we are acutely aware of the value of public 
health measures designed to curb the spread and impact of an infectious 
disease outbreak. However, we are equally aware of the need to build trust 
in health systems, services, and professionals* as essential for ensuring the 
success of any public health measures and of the need to strike a balance 
between restrictive measures and the freedom of movement required to pro- 
vide essential health services both in response to such an outbreak as well as 
for other urgent health needs. 


27.2 Scope and Scale of Humanitarian Travel 
Restrictions: People and Planes 


Border restrictions introduced in response to the global spread of COVID-19 
were extensive and varied, with different countries forbidding and allowing 
different people and things, resulting in a complex and often unclear picture 
of who and what could go where and which permissions were required to 
do so. Here, we focus on two aspects of humanitarian responses that were 
particularly impacted by COVID-19 restrictions, both because of direct and 
specific restrictions on them as well as their omission from national guide- 
lines and restrictions: humanitarian personnel and humanitarian flights. 
More than 80% of MSF staff are locally hired program staff. However, 
the success of our operations also depends on having regular and reliable 
international air transportation and access to projects in crisis settings for 
our international program staff who bring expertise in medical special- 
ties, humanitarian logistics, and emergency operations management. In 
March 2020, international borders closed, most countries imposed signifi- 
cant and strict quarantine measures for anyone entering their territories, and 
international flights quickly disappeared as the global commercial aviation 
industry ground to a halt. In almost all cases, at least initially, medical and 
humanitarian personnel were not exempted from these quarantine restric- 
tions, creating significant logistical barriers and delays for our operations. 
The COVID-19 pandemic created substantial disruptions to health sys- 
tems around the world, reducing access to lifesaving health services and 
disrupting basic disease control and response activities, such as routine 
immunizations.° As a medical and humanitarian organization that is often 
the provider of last resort for millions of people affected by crises, it was 
not an option for our staff to stop traveling to provide lifesaving assistance. 
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With few options available to us to access commercial flights, MSF booked 
more than 150 flights on the United Nations Humanitarian Air Service, with 
our staff accounting for more than half of the air services’ passenger volume 
by May 2020.’ MSF also made use of humanitarian flight hubs established 
in Addis Ababa, Ethiopia, Accra, and Ghana, allowing a limited number 
of our staff to travel to and from our medical projects in East, Central, and 
West Africa to allow the continuity of lifesaving medical programs. In other 
locations, MSF staff benefited from being able to put staff and cargo onto 
repatriation flights that were often organized by governments, including the 
Canadian government. 

Prior to the COVID-19 pandemic, approximately 650 MSF staff were 
departing from various countries, including Canada, for international assign- 
ments each month. However, by April 2020, this number had dropped to 114 
and rose only slightly to 202 in May. MSF also saw a significant decrease 
in our international departures of Canadian field staff, in part due to travel 
restrictions and the collapse of international flight routes that challenged our 
organization’s ability to guarantee staff could predictably be given the oppor- 
tunity to leave a field assignment if they needed to, for example, to return 
home in the event of a family emergency or even for medical care—at least 
in part because of overly restrictive border measures. While border restric- 
tions and quarantine requirements presented significant barriers, they were 
not the only relevant challenges we faced in recruiting and deploying staff to 
the field. They were, however, the one thing that was clearly in the hands of 
Canadian policymakers. 

On March 20, 2020, Canada enacted its first border control measures 
restricting who could enter or transit through the country but made no men- 
tion of who could leave the country which still allowed us to deploy staff 
from Canada, provided they could enter or transit through other countries— 
including their final destination. Canada’s border control measures were 
enacted through an Order in Council, pursuant to section 58 of the Quaran- 
tine Act, which established broad prohibitions on people entering Canada for 
any purpose and initially contained few exemptions.* The restrictive prohibi- 
tions on entering the country were immediately decried by our organization 
along with other legal and human rights actors for closing Canada’s borders 
to asylum seekers.’ Although there were a small number of criteria establish- 
ing nonapplication of the Order in Council, none of them were applicable to 
international humanitarian workers. 

The first Order in Council expired one month after coming into effect. 
Over the coming months, guided by pragmatic realizations that some travel 
into Canada was essential for maintaining basic societal functions, sub- 
sequent Orders in Council expanded the list of classes of individuals for 
whom the border entry restrictions did not apply. As the orders were regu- 
larly updated, over time, they came to include exemptions for airplane crew 
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members, members of the armed forces, health professionals working in 
Canada, students attending post-secondary institutions in Canada, medical 
couriers delivering blood products, human organs, and other tissues, and 
several others. On November 29, 2020, Canada introduced a framework for 
approving travel by a “high-performance athlete” attending an international 
single-sport event, requiring a letter of permission to be issued by the Deputy 
Minister of Canadian Heritage upon application from individuals satisfying 
these criteria.' Other travelers were able to return to Canada provided they 
completed a mandatory isolation period of 14 days.!! For several months, 
Canada also required that returning travelers complete an isolation period in 
a government-approved hotel until they obtained a negative polymer chain 
reaction (PCR) test and could complete the remainder of the 14-day isolation 
at another location, such as their home. In short, Canada gradually loosened 
its border restrictions to ensure that individuals whose presence in Canada 
was deemed to be “in the national interest” could enter—including profes- 
sional hockey players—and to allow Canadians returning to the country to 
do so if they completed a prolonged period of quarantine. 

The imposition of these restrictions by Canada created multiple problems 
for humanitarian organizations like ours, who at no point were exempted 
from any Canadian border control or immigration measures. While these 
measures created logistical hurdles for our Canadian staff returning home 
(discussed later in this chapter), these were not impossible barriers to over- 
come. Reaching field locations in the Americas was, however, more com- 
plicated and not served by the humanitarian air hubs that were established 
in Ethiopia and Ghana. Access to MSF’s medical projects in Haiti became 
particularly challenging, as our teams operate a trauma and burns hospital, a 
trauma stabilization point in a neighborhood affected by gang violence, one 
of the only 24/7 sexual and gender-based violence clinics, plus emergency 
responses to peaks of violence, disease outbreaks, natural disasters, and other 
emergencies. Prior to the COVID-19 pandemic, there were multiple flights to 
and from the Caribbean nation from Canada and the United States, along 
with regular flights from some European cities. However, at various moments 
in the pandemic, transiting through Canada became the sole option for a 
variety of operational reasons. 

Humanitarian workers who needed to transit through Canadian air- 
ports to reach humanitarian programs in places such as Haiti were also not 
exempted from any of Canada’s border restrictions. Under the orders, indi- 
viduals who transited through Canada and remained in the “sterile” area of 
an airport were able to travel and could reach connecting flights in Canada. 
However, because of the disruptions to commercial flights and the few flights 
departing from Canada to Haiti, such an arrangement would have required 
humanitarian staff to sleep in airport terminals sometimes for more than a 
day, which is neither practical nor consistent with public health guidance 
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to limit exposure to public spaces during a respiratory disease pandemic. 
Under Canada’s border restrictions, some ministers were given the ability to 
issue exemptions to entry prohibitions on a case-by-case basis and granted 
several thousand of them throughout the pandemic for various, largely com- 
mercial, reasons.” A limited number of National Interest Exemption Letters 
were issued for humanitarians by the Minister of Foreign Affairs, though this 
was an incomplete solution dependent on an unclear process for applying 
for such an exemption. The impact of these restrictions led to several gaps 
of essential medical and other profiles in our projects amidst a worsening 
humanitarian emergency. This remaining travel route to Haiti from Canada 
became even further disrupted and inaccessible when Canada announced on 
January 1, 2021, that airlines had agreed to suspend all flights to and from 
Mexico and Caribbean countries, including Haiti, until April 30, 2021—a 
measure clearly designed to limit vacation travel but with humanitarian staff 
becoming collateral damage in these restrictions. 

Canada’s quarantine hotel regime posed additional challenges for humani- 
tarian organizations, as hotel reservations could be made only 48 hours prior 
to arriving and had to cover the first 72 hours that an individual would be in 
Canada. This posed two challenges: first, travel from humanitarian projects, 
particularly in armed conflicts, is complex. Staff traveling from remote loca- 
tions may conceivably have to travel by car, boat, motorbike, and a domestic 
flight before reaching a capital city and an international flight, creating the 
possibility of substantial delays which made the 48-hour booking window 
impractical at times. Moreover, the cost of these hotels—which were nonre- 
fundable—imposed a substantial burden on charities who had to cover this 
expense to comply with these Canadian government regulations. 


27.3 Discussion 


Canada’s border restrictions were removed on October 1, 2022, for all trave- 
lers, including individuals who had not completed a primary series of vac- 
cinations against COVID-19. At no point were humanitarians specifically 
exempted from them. 

Canada's imposition of border control measures restricting the transit of 
humanitarian personnel through Canadian territory to reach humanitarian 
crises or when returning from them failed to take into consideration the real- 
ity that humanitarians played—and continue to play—an essential role in 
responding to the direct and indirect effects of the COVID-19 pandemic. 
Ensuring the continuity of medical programs in crisis-affected areas necessi- 
tates that medical, logistic, administrative, and other humanitarian personnel 
can reach people affected by crises, and their travel should not be impeded 
intentionally or unintentionally by government regulations. Entry require- 
ments for Canadian staff returning to Canada were logistically complex; 
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however, the inability of staff to transit through Canadian airports without 
formally entering Canada during prolonged, multiday layovers while transit- 
ing to reach humanitarian emergencies—and subsequently being required to 
complete a 14-day quarantine before being allowed to exit—made travel by 
essential humanitarian personnel at times impossible. 

It was, of course, possible for Canada to have created an exemption for 
humanitarian workers as it did for essential health workers and even profes- 
sional athletes. If entire teams of hockey players can be exempted from bor- 
der restrictions, surely, humanitarian medical personnel traveling to provide 
lifesaving assistance can be as well. 

In the future, Canadian legislators should include, by default, exemptions 
for humanitarian workers in any restrictive measures and should consider 
the unintended consequences of legislation or regulations designed to limit 
the flow of people, materials, and finances across borders to ensure that a 
balance exists between restrictions and the necessary movement of essential 
personnel and goods. Beyond a moral responsibility to ensure the continued 
availability of humanitarian assistance, Canada also has a legal obligation to 
not impede humanitarian assistance, either directly or indirectly, pursuant to 
article 70(2) of Additional Protocol I to the Geneva Conventions, which spe- 
cifically requires a state that is not party to a conflict to allow and facilitate 
the rapid and unimpeded passage of humanitarian personnel and equipment 
to reach an armed conflict where the Geneva Conventions apply. While 
Haiti was not, and as of this writing, is not, declared to be in an armed con- 
flict, many of the places where MSF and other humanitarian organizations 
work are, and the basic principle that Canada should allow and facilitate the 
rapid passage of humanitarian medical relief to a country affected by crisis is 
clearly consistent with Canada’s global responsibilities. 

A lack of a humanitarian exemption in Canada’s COVID-19 travel restric- 
tions ought to be closely scrutinized, particularly in light of recent criticism 
that a lack of humanitarian exemption in Canada’s anti-terror provisions 
in the Criminal Code has impeded humanitarian organizations’ abilities to 
deliver assistance to the people of Afghanistan.'* This suggests that Canada 
may not be systematically considering the impacts of Canadian legislation on 
the activities of impartial humanitarian organizations and is negligently cre- 
ating domestic legislative barriers in contradiction to its international obliga- 
tions and stated commitments. 

The removal of restrictive measures that impede humanitarian assistance 
is not simply a matter for Canadian domestic law but should be viewed 
as part of a broader initiative underway to ensure that international legal 
instruments do not inadvertently or deliberately restrict access to humanitar- 
ian assistance. Recently, for example, the United Nations Security Council 
reached an agreement to create a standing humanitarian exemption to asset 
freeze measures in United Nations sanctions regimes, through the adoption 


326 Jason W. Nickerson and Joseph Belliveau 


of resolution 2664 (2022), removing a longstanding restrictive measure in 
these regimes.!* Canadian legislators and policymakers ought to establish a 
clear process for scrutinizing future legislation to assess its potential impact 
on the operations of impartial humanitarian organizations. The present 
approach of enacting broad restrictions, blind to their consequences on some 
of the world’s most vulnerable people living in crisis and in conflict-affected 
areas, is simply inadequate. It makes no accommodation for efforts aiming 
at saving lives and alleviating suffering. Humanitarian organizations are not 
asking to be exempted of responsibilities to take reasonable precautions to 
protect domestic public health. Rather, what we are asking is for Canada to 
be mindful of its responsibilities to ensure and facilitate access to humanitar- 
ian assistance and to take reasonable steps to make this a reality in current 
and future legislation and practice. 
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“WHERE YOU LIVE SHOULDN’T 
DETERMINE WHETHER YOU LIVE” 


Canada and the Line between Rhetoric 
and Reality in Global COVID-19 Vaccine Equity 


Adam R. Houston 


Borders have impacted not only the movement of people and pathogens but 
also the tools to combat the COVID-19 pandemic. The successful devel- 
opment of multiple effective vaccines within a year of identifying a novel 
disease is an unprecedented scientific triumph. However, for billions of peo- 
ple in low- and middle-income countries (LMICs) who have yet to receive 
even a single dose, the benefits of this triumph have failed to accrue. As 
UN Secretary-General Guterres described the global vaccine rollout: “We 
passed the science test. But we are getting an F in ethics”.! 

Canada offers a striking case study in global vaccine equity. It has long tried 
to project the image of a leading proponent of global health. In July 2020, 
Prime Minister Trudeau’s name sat atop an op-ed from eight world leaders in 
the Washington Post, which concluded by stating, “We call on global lead- 
ers to commit to contributing to an equitable distribution of the COVID-19 
vaccine, based on the spirit of a greater freedom for all”.? Canada’s actions 
have not reflected its self-image or its equitable distribution rhetoric. By 
August 2020, Canada had embarked on a purchasing spree that within just 
a few months would lead to it securing the most doses per capita of any 
country in the world.* It would also do so without producing any vaccines 
domestically; every dose distributed in Canada as of the end of 2022—nearly 
120 million doses—was manufactured elsewhere.‘ 

Canada’s procurements were trumpeted in the House of Commons; the 
2020 Fall Economic Statement emphasized, “Canada has secured the most 
diverse and extensive vaccine portfolio of any country in the world”, with 
up to 429 million doses—11 for every Canadian—from seven companies.° 
The government had considerably less to say about another important facet 
of procurement: if Canada was acquiring so much of what was, as the global 
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rollout began, a scarce commodity, what was left for other countries? And in 
turn, would Canada be willing to share? 

Canadian officials dodged these questions throughout the fall of 2020. 
Not until December 17—during a televised media interview rather than 
in an official statement—would Trudeau finally publicly state that if there 
were any surplus, Canada would share.* This “if” would underpin Canadian 
vaccine policy for months to come. The resulting paradox might be termed 
Schrédinger’s Vaccine: Canada would regularly offer forecasts for domestic 
supplies, with particular numbers of doses meant for Canadian arms arriving 
on specific timelines; however, the possibility of any of those very same doses 
from the very same contracts ever being shared remained a hypothetical.’ 


28.1 COVAX 


There was, of course, a mechanism intended to ensure global vaccine equity. 
That mechanism was COVAX, a public-private partnership led by Gavi, the 
Vaccine Alliance. COVAX was meant to provide vaccines to cover a cer- 
tain percentage of the population of all participating countries: the poorest 
countries would receive doses financed by the contributions of others, while 
wealthier countries, like Canada, would help support the mechanism while 
also receiving vaccines for themselves. 

Crucially, COVAX, as initially conceived, was based entirely on procure- 
ment; it included no means of redistributing surplus doses from one country 
to another. The subsequent shift towards reliance on surplus doses under- 
scores how wrong things went. A dissection of these failures is beyond the 
scope of this paper.* However, its designers drastically underestimated how 
badly COVAX would be undermined by national self-interest, particularly 
in the face of limited supply. By the time COVAX was procuring vaccines, 
most doses were already spoken for, placing COVAX well back in the queue. 
This affected not only the lowest-income countries, reliant on doses financed 
by other participants, but also wealthier countries, who were paying their 
own way but had relied primarily or entirely on COVAX to do so rather 
than procuring doses bilaterally from pharmaceutical companies. By mid- 
January 2021, while over 39 million doses had been received in 49 higher- 
income countries, just 25 doses had been administered in any lowest-income 
country.? 

Critics of this disparity soon characterized the gap in access as “vaccine 
apartheid”.! The World Health Organization (WHO) called for an end to 
further bilateral deals, with WHO Director-General Dr. Tedros criticizing 
countries that had scooped up more than their share: “Even as they speak 
the language of equitable access, some countries and companies continue 
to prioritize bilateral deals, going around COVAX, driving up prices and 
attempting to jump to the front of the queue”." Ignoring both pleas and 
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criticisms, Canada entered into its eighth bilateral agreement, this time with 
the Serum Institute of India (SII) for COVISHIELD (SII’s licensed version 
of the AstraZeneca vaccine).!? Canada’s SII deal was especially egregious 
from the perspective of vaccine equity, for reasons highlighting another seri- 
ous COVAX flaw: COVAX was almost wholly dependent on SII to supply 
LMICs. Notably, however, Canada was not competing against its own allot- 
ment of COVAX doses; while SIPs COVISHIELD was destined for LMICs, 
Canada’s own doses received from COVAX were brand name AstraZeneca 
doses, manufactured in South Korea." Thus, Canada was accepting doses 
from COVAX while simultaneously undercutting it. 

To be clear, Canada had every legal right to take doses from COVAX. 
Indeed, COVAX was in part premised on just such a “skin-in-the-game” 
model. Canada’s moral right to double-dip into the limited global supply is 
a different matter. Notably, Canada was the only G7 country, and one of 
just three high-income countries (HICs), to accept doses in the first round 
of COVAX allocations, suggesting Canada’s actions were out of step with 
global norms. 

The consequences of COVAX reliance on SII would shortly, and tragically, 
become clear. While much of this volume focuses on borders closing to keep 
people out, it must be remembered they also closed to keep medical supplies 
in. Canada received its first shipment from SII on March 3, 2021.15 Later 
that month, amidst a massive wave of COVID-19, India closed its borders 
to vaccine exports, keeping domestically-manufactured vaccines for its own 
population; COVAX was promptly cut off from much of its supply.!* This 
should not have been a surprise to the COVAX designers. Earlier in the pan- 
demic, multiple countries, including India, had restricted or banned exports 
of other pharmaceuticals thought useful in the pandemic, most notoriously 
hydroxychloroquine.'” This illustrates an advantage of Canada’s diverse 
vaccine portfolio. Even so, the spectre of restrictions on European vaccine 
exports did raise concerns for Canada’s own supply, which it attempted to 
resolve diplomatically even as it remained silent on even prospective time- 
lines for sharing with others.!* 

By March of 2021, Procurement Minister Anand stated Canada would 
continue to take doses from COVAX and would not share until every Cana- 
dian had been vaccinated.!” Nevertheless, Canada had no compunctions 
about accepting doses from elsewhere. For instance, on June 17, Canada 
would accept a donation of one million doses of Moderna from the United 
States.” It did so at a time Canada’s first doses outpaced those of its donor 
and when many countries around the world had yet to receive even a sin- 
gle dose.?! Ultimately, it was the lack of stock available for COVAX to 
acquire that led to a major shift in COVAX: the addition of a mechanism to 
share domestic surplus. Ironically, Canada was the sole country to publicly 
announce that it was contributing funding specifically to set up this donation 
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mechanism; it did so before it had committed even in principle to share any 
of its own surplus doses.” 


28.2 Paying Indulgences 


It must be recognized that Canada has been a major financial contributor to 
COVAX; indeed, it has been one of the biggest financial donors per capita.” 
At the same time, paying indulgences does not grant absolution for hoarding 
vaccines. First, given that the primary barrier faced by COVAX in 2021 was 
that rich countries had left few doses on the shelves for it to buy, the value 
of providing money to purchase non-existent doses is unclear. To analogize, 
consider the person in front of you at the pizzeria ordering 20 pizzas (consid- 
erably more than they could conceivably consume). Even if they offer to pay 
for your pizza as well, you still won’t get yours until after they’ve received 
their order. 

Second, Canada’s attempts to frame financial support in terms of actual 
doses have been unsatisfactory. Despite claiming that by the end of 2022, 
it had donated the financial “equivalent of” 150 million doses, Canada has 
never shown receipts to verify this equivalence.?* This is important, given 
different vaccines come with different price tags. COVAX itself has been 
unable to confirm Canada’s figures. A more precise figure—if that is indeed 
even possible—would be a better indicator of impact; Canada’s in-kind 
donations of physical vaccines have on multiple occasions been in the range 
of 20,000 or 30,000 doses, or a fraction of a tenth of a percent of claimed 
“equivalent doses”.?* Similarly, given difficulties COVAX faced in procuring 
doses, the delivery status of these “equivalent” doses—where and when, if 
at all—remains unknown. This raises questions about the tangible impact 
of Canada’s financial contribution, even if the financial contribution itself is 
accepted. 


28.3 Pledging Surplus 


Canada would enter the high-profile G7 vaccine summit in June 2021 without 
having made any concrete pledges of timelines or amounts around sharing 
physical doses. It would also leave said summit without pledging any of its 
world-beating portfolio of bilateral doses; Canada’s G7 pledge of 100 million 
doses to COVAX consisted of 87 million financial “equivalent of” doses plus 
foregoing the remaining 13 million from Canada’s COVAX allotment.’ This 
allotment notably included doses of Novavax, still months from approval 
anywhere, demonstrating that pledging doses of as-yet unapproved vaccine 
was entirely possible. Meanwhile, the only physical doses Canada exported 
abroad were to vaccinate personnel in 134 of Canada’s diplomatic missions 
in countries where vaccines were scarce.?* 
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Finally, on July 12, Canada committed 17.7 million doses of AstraZeneca 
from its own bilateral orders.” By this time, Canada was already phasing 
out use of AstraZeneca domestically.* Just over two weeks later, on July 27, 
2021, Canada would announce it had physically received enough vaccine to 
double dose everyone in Canada then eligible for vaccination.*! By contrast, 
pledges for sharing abroad did not immediately translate into physical access, 
demonstrating that a shot in the arm is worth more than one in a press release. 
Canada would deliver its first vaccines—82,030 doses of AstraZeneca—in a 
bilateral shipment to Trinidad & Tobago on August 4, 2021.3 No Canadian 
surplus would be delivered via COVAX until September 2.3 

Canada in turn received criticism from recipient countries for sending doses 
close to their expiry date.** Thus, even doses Canada shared were transferred 
in a way that greatly increased the chance they would go to waste. Stun- 
ningly, 13.6 million doses of AstraZeneca promised by Canada—equivalent 
to over 75% of the 17.7-million-dose pledge—would expire before deliv- 
ery.** Canada would nevertheless choose to continue to count these undeliv- 
ered, expired vaccines towards achieving its pledge to COVAX, a remarkably 
cynical move.” 

Meanwhile, lack of clarity continued to plague Canada’s approach to sharing. 
In August 2021, Minister Anand stated that Canada would maintain a buffer 
of 4 million doses and begin donating beyond that; following this announce- 
ment, however, Canada’s Central Vaccine Inventory often held over 10 mil- 
lion, never dipping below 6 million.” In other words, millions of doses sat 
unused in freezers for months, benefitting nobody. Ultimately, in May 2022, 
Canada stopped including the Central Vaccine Inventory on its main vaccine 
information page. Since then, there has been no transparent public indicator 
of how many doses are held by the federal government. 

At the G20 summit in October 2021, Canada increased its COVAX pledge 
to 200 million doses by the end of 2022; however, even as doses sat idle in 
Canadian freezers, Canadian officials, including Deputy Prime Minister Free- 
land, blamed manufacturers for the slow pace of delivery on pledges.** When 
Canada wanted to speed up delivery for domestic use early in the pandemic, 
it pressured manufacturers to pick up the pace; there is no public evidence it 
did the same to hasten delivery elsewhere.” By the end of 2022, the country 
that secured the world’s most doses per capita had shared less than 26 mil- 
lion surplus doses with COVAX.* In the interim, Canada had entered into 
further contracts for well over 200 million additional booster doses for its 
38 million people.*! 


28.4 Baking a Bigger Pie? 


Even as Canada secured far more than its share, it was also stymying efforts 
to increase the global vaccine supply. This was most evident at the World 
Trade Organization (WTO). Canada never officially expressed a stance on 
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the “TRIPS Waiver” proposal to temporarily waive intellectual property (IP) 
rights on vaccines and other tools for the COVID-19 response under the 
WTO Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPS). Its public silence was noticeable, particularly in contrast to the 
United States, a usually fervent proponent of IP rights, who openly supported 
a waiver for vaccines.** Behind the scenes, Canada also questioned the need 
for the TRIPS Waiver on the grounds that existing TRIPS flexibilities, par- 
ticularly those in Article 31bis of TRIPS (on compulsory licensing of patented 
pharmaceuticals for export to other countries without production capac- 
ity), were sufficient.** To this end, Canada argued that its own experience 
was ample proof—and indeed, Canada’s history of serving as an exporting 
country on one sole occasion also has the dubious honour of making it the 
only exporting country ever to use this flexibility at all. In stark contrast 
to Canada’s rhetoric at the WTO, however, an attempt by Bolivia to use 
Article 31bis to contract vaccines from a Canadian manufacturer was com- 
pletely stonewalled by the Government of Canada, who took zero action to 
even permit the process to be initiated.** The need to address problems with 
Canada’s Access to Medicines Regime (CAMR), Canada’s domestic mecha- 
nism for operationalizing Article 31bis, has been highlighted in a report on 
COVID-19 vaccines released by the Standing Committee on Foreign Affairs 
and International Development but no action taken as yet.” 

Attracting less attention, but similarly unhelpful, is Canada's approach 
to tech transfer, an issue perhaps even more important than intellectual 
property rights like patents. In particular, the mRNA vaccines from both 
Pfizer and Moderna rely upon Canadian-invented lipid nanoparticle tech- 
nology, developed at the University of British Columbia.** Despite writing 
cheques to support WHO tech transfer iniatives, Canada has applied nei- 
ther stick nor carrot to ensure that Canadian technology, originating from 
research at a publicly funded Canadian university, is shared with the world. 


28.5 Consequences of Vaccine Inequity 


Why is vaccine equity important? Putting aside moral arguments around 
humans caring for each other across geographical divides or the self- 
interest of staving off the emergence of new viral variants abroad, vaccine 
access is also a prerequisite for many of the legal interventions discussed 
elsewhere in this volume. Most obviously, imposing vaccine requirements 
for international travel places countries without vaccine access at a serious 
disadvantage. Moreover, such lack of access tends to overlap with other 
pre-existing barriers to international mobility, like disproportionately fac- 
ing visa requirements.* Such impacts have had further ramifications for 
international law beyond the health sphere; for instance, a lack of access 
to COVID-19 vaccines threatened to prevent some countries from partici- 
pating in climate talks." The kind of vaccine can also have impacts, as not 
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every vaccine is accepted for entry by other countries. An ironic footnote 
to Canada taking vaccines from SII is that COVISHIELD wasn’t initially 
accepted under the vaccination requirements of the European Union, mean- 
ing Canadians who received it received health benefits but not the mobil- 
ity benefit of EU entry.*! There are domestic repercussions too. Consider 
vaccine mandates. Requiring a vaccine to work or to access public spaces 
may be a defensible infringement upon individual liberties.” If there are no 
vaccines available, however, these requirements become indefensibly dif- 
ficult to meet. Within societies where the wealthy and well connected are 
more likely to have access to a limited supply, they also perpetuate existing 
societal inequalities. 

There are implications for the future as well, which Canada again aptly 
illustrates. For one, the COVID-19 vaccine saga raises questions about 
whether Canada will be accepted as a good-faith negotiator on issues such 
as equitable access to vaccines and other medical tools in the context of the 
WHO Pandemic Treaty currently under negotiation. Certainly, it has not 
bolstered Canada’s reputation as a promoter of global health.** Nor is it 
likely to aid Canada’s broader soft-power aspirations.** Is Canada likely to 
learn any lessons? Well, it has announced funding opportunities to research 
international vaccine equity.” It must be hoped that such research looks 
inward as well, as Canada’s hoarding is not a new or isolated phenom- 
enon. Over a decade ago, despite obtaining an oversupply of H1N1 vaccine, 
Canada’s reticence to share left it “in the unusual position of being odd- 
man-out of an international agreement brokered by U.S. President Barack 
Obama’s White House to donate vaccine to the World Health Organiza- 
tion” involving ten donor countries.** More recently, even against the back- 
drop of COVID-19, Canada has behaved similarly around mpox vaccine. 
Despite being one of the only countries with a longstanding stockpile, and 
statements by Canada’s Chief Medical Officer of Health that Canada has a 
sufficient supply, Canada has remained conspicuously silent in the face of 
WHO requests to share.*” 

Today, the global vaccine supply is no longer the primary barrier to access 
in the way it was in 2021. Other barriers, from ensuring the infrastructure 
necessary to turn vaccines into vaccinations is available to combatting vac- 
cine hesitancy, also need to be addressed. At the same time, as HICs start to 
phase out earlier vaccines in favour of bivalent boosters, the same questions 
of equitable global access are arising again. And as those HICs find them- 
selves sitting on massive stockpiles of first-generation vaccines that are likely 
to expire unused, it must be recalled that had those doses been shared—or 
equitably allocated in the first place—months earlier, lives could have been 
saved.** Canada trumpeted its domestic first-doses-fast campaign as world- 
leading; it is all too telling that it didn’t show global leadership by taking the 
practical steps necessary to extend that policy beyond its borders.*? 
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CROSS-BORDER MOBILITY OF PERSONS 
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The regulation of movement across territorial borders was a core feature of 
public health responses to the COVID-19 pandemic, considering the unprec- 
edented degree of restrictions on international travel and trade implemented 
during the crisis.! During the pandemic, travel restrictions were at their peak 
on the week of 15-21 June 2020. At that point, of the 174 Member States 
of the United Nations International Organization of Migration (IOM), 130 
(i.e., 75%) reported total entry restrictions to travelers from either one or 
several countries, another 21 (12%) held conditions for entry of travelers, 
and only 23 (13%) reported no restrictions to travel whatsoever.? In the case 
of trade, by the second and third quarters of 2020, 124 restrictions of trade 
in services and 58 export restrictions directly related to COVID-19 had been 
identified.* 

The World Health Organization (WHO)’s International Health Regula- 
tions (IHR) of 2005 enshrine broad legal criteria for restrictions on the entry 
of persons and goods in the territory of countries during disease outbreaks. 
Each subject falls under the purview of a different legal regime. What results 
is a normative duality, wherein international rules on the cross-border move- 
ment of goods—with the General Agreement on Tariffs and Trade (GATT) 
of 1947 and the World Trade Organization (WTO) at the core—are more 
sophisticated than rules on the international mobility of persons, which 
centre mostly on soft law documents. Furthermore, neither the legally bind- 
ing Constitution of the IOM nor the Refugee Convention of 1951 regulate 
international movement as such. Rather, the former gives said organization 
the mandate to generally support persons in need of migration to countries 
willingly accepting them;* whereas the latter determines instances in which 
states must accept persons seeking refuge in a foreign country, which must be 
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granted on the basis of threats to life and freedom they may be subjected to 
in a different country.* There is a greater onus of justification for restrictions 
on trade as opposed to restrictions on cross-border travel of persons; with the 
latter, there is much less clarity on the evidentiary thresholds to be met. This 
chapter critically assesses this normative duality with a focus on vaccine pass- 
ports and their legal consequences for the international mobility of persons, 
contrasting it with the more robust criteria for sanitary certificates for goods. 


29.1 Regulating International Travel and Trade 
during Pandemics 


Communicable disease control has been among the historical reasons for 
denying travelers entry into a country. Even before the debacle with interna- 
tional mobility during the COVID-19 pandemic, the increase of sea and air 
travel and trade brought with it an uptick in the likelihood of the cross-border 
spread of disease.* A major point of contention is whether and to what extent 
restricting transit across borders is effective at mitigating the spread of com- 
municable diseases. Absent effective vaccines and other medical treatments, 
mobility restrictions are one of the tools available alongside other public 
health measures. Data has shown how mobility restrictions were effective 
during the COVID-19 pandemic when adopted in conjunction with other 
non-pharmaceutical interventions.’ But when adopted bluntly, such restric- 
tions may unnecessarily disrupt key aspects of pandemic response. Although 
it did not reach the status of a pandemic, the West African Ebola crisis of 
2014 highlighted how measures restricting travel can hamper the interna- 
tional delivery of humanitarian assistance to countries experiencing health 
emergencies, while eliciting a broader economic impact and increasing the 
stigma of local populations.* 

Assessing the legality of the restriction of mobility across borders is con- 
tingent upon whether it involves a person, i.e., a traveler, or a tangible good. 
Here, the normative duality is blatant. International trade law has been 
shaped through the obligations of the GATT since 1947. All States Parties 
must conform with the GATT’s provisions on how to impose restrictions 
on imports and exports of goods. Importantly, the preamble of the GATT 
enshrined the goal of gradually lifting the restrictions on international trade, 
including tariffs and border controls, as one of its key tenets. Thus, decisions 
restricting trade under the argument of protecting against the spread of com- 
municable diseases must fulfil common minimum criteria. These criteria are 
addressed later. The core goal is to grant stability to the course of interna- 
tional trade. 

In contrast, the regulation of international travel does not have a func- 
tional equivalent to the GATT. The multilateral agreement fostering regula- 
tory coordination, the Convention on International Civil Aviation (“Chicago 
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Convention”) of 1944, is focused on air travel and does not impose any 
substantive limitations on how states limit movement across borders. In turn, 
the conventions within the purview of the International Maritime Organiza- 
tion regulate traffic by sea undertaken for commercial purposes, mostly the 
transport of goods. The only rules governing restrictions imposed on inter- 
national travel due to the cross-border spread of disease are found in the 
WHO’s International Health Regulations (IHR) of 2005. Particularly, the 
THR (2005) is the outcome of the 2002-2003 SARS crisis. Back then, in light 
of the reluctance by the Chinese government to openly share information 
on the nature of the disease, and facing the cross-border spread of a novel 
communicable disease, the WHO Director-General recommended against 
traveling to affected areas—including China and Canada.’ This practice was 
lauded afterwards as an assertion of authority by the WHO in times of need, 
despite its not having the explicit mandate to do so. Drawing lessons from this 
experience, Article 43 IHR (2005) now obliges states to refrain from impos- 
ing restrictions on travel and trade that are more restrictive than necessary. 
The key legal analysis is how to properly gauge “necessity”. Conditioning 
entry into a country to showing proof of vaccination or other prophylaxis is 
allowed for under the IHR (2005). It is within the leeway of a state’s authori- 
ties to decide whether to request them or not. 


29.1.1 International Law on Vaccine Passports and Import/Export 
Health Certificates: Overview 


The normative duality in the treatment of persons and goods is visible in how 
a similar scenario is split in two different, albeit not opposing, legal direc- 
tions. When persons and goods arrive at a territorial border, a number of 
domestic migration and trade laws are triggered, with each legal regime fol- 
lowing different paths. Both proof of vaccination or prophylaxis and health 
certificates for agricultural goods! may be legally requested from travelers 
and goods, respectively, as means to protect a population from the potential 
cross-border spread of diseases. 

In the case of agricultural goods, including products derived from animals, 
import or export licenses can be a requirement for moving them across bor- 
ders. Should the interested party, either a physical person or a company, fail 
to show such a license, the good in question may not be legally imported or 
exported. Complying with minimum sanitary standards is among the condi- 
tions for issuing those licenses, the purpose of which is to ensure that animal- 
derived goods are disease-free. These standards fall under the purview of the 
WTO's Sanitary and Phytosanitary Agreement, and there is an overlap with 
a number of criteria for animal health developed by other organizations, such 
as the World Animal Health Organization (WOAH).!! Under these criteria, 
the onus is on national authorities to demonstrate that, first, these permits and 
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their features fulfil a public policy goal like the protection of health or the 
environment and, second, that these permits are the least restrictive alterna- 
tive. Trade in services is still, notwithstanding electronic commerce, primar- 
ily an in-person activity.” The in-person supply of services contingent upon 
international mobility is not regulated under the GATT but rather under the 
General Agreement of Trade in Services (GATS). Under its Article XIV, states 
may adopt restrictions necessary to protect, among other things, “animal 
or plant life or health”. “Services trade costs” are a side effect of mobility 
restrictions ranging from blanket travel bans or border closures to specific 
visa and quarantine requirements." 

In the case of the international mobility of persons, migration and customs 
officials at the border have considerable leeway in deciding who may enter 
the country. Authorities may require a proof of immunization—a “vaccine” 
or “immunity” passport—meeting certain features when attempting to enter 
a country. Similar to how they may be legally required at the national, pro- 
vincial, and local or municipal level as a condition for conducting specific 
activities,!* proofs of vaccination as a condition of entry into a country have 
been imposed during the COVID-19 pandemic either to travelers from all 
countries—with exceptions allowed for countries due to economic or polit- 
ical considerations—or, alternatively, on the basis of persons” presence in 
particular countries or regions with high rates of transmission. Moreover, 
demanding proof of vaccination as a condition of entry is certainly possible 
during non-pandemic times, for example, against yellow fever, and even for 
travelers from countries with no reports of an active spread of the disease.’ 
A key challenge when adopting restrictions on international travel is how to 
assess evidence on their effectiveness in mitigating the cross-border spread of 
a disease, when such evidence is absent or inconclusive. This raises the ques- 
tion on whether the precautionary principle is warranted and, if so, to what 
extent. Said principle, originally devised in the environmental field, affirms 
that when there is a threat against, for instance, public health, insufficient 
scientific evidence does not impede states from taking measures offering the 
highest level of protection against the possible source of the threat.'* The pre- 
cautionary principle might lead to restricting international travel or trade!” 
for protecting the population against the risk posed by a disease with the 
potential for cross-border spread, even when available evidence either on is 
inconclusive. Nevertheless, in order to apply the precautionary principle, a 
particular risk must be identified at least prima facie through scientific evi- 
dence.'® Deciding what the acceptable level of risk, however, involves not 
only technical/scientific considerations but rather also economic and political 
factors. There is, therefore, no universally accepted threshold for determin- 
ing from which point onwards in a threat the precautionary principle should 
apply. Different societies may decide upon different levels of threat that they 
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are willing to accept. From a legal point of view, when restrictive measures 
are adopted under a precautionary principle, there must be an explanation 
provided on why they are necessary given the absence of alternatives, and 
proportionate in light of their benefits outweighing their costs.” 

As for different degrees of restrictiveness, during the COVID-19 pandemic 
states adopted measures affecting the movement of persons and of goods 
across borders seldom seen during “ordinary” periods. The two most atypi- 
cal measures were arguably export restrictions% and restrictions on the right 
of persons to return to their countries of origin or residence due to blan- 
ket travel bans that prevent people from either leaving or from entering a 
particular country.?! Both fulfilled nationalist goals: export restrictions were 
imposed under the justification of the need to maintain scarce resources in 
the country, whereas refusal of the right to return to one's country was based 
on the justification of keeping persons present in areas with high transmis- 
sion of COVID-19 from importing the disease into their countries. The legal- 
ity of both these instances of restrictions of international travel and trade was 
highly contested. 

There are visible disparities in terms of the legal requirements when con- 
ditioning the entry of goods or persons in a country on grounds of public 
health. Over time, the regulation of trade has become ever more sophisti- 
cated—and, arguably, convoluted—than that of international travel. For 
instance, if and when an import/export certificate places an unreasonable 
burden on goods from a particular state, the latter can resort to dispute set- 
tlement at the WTO. Existing case law in the field has addressed the intrica- 
cies of how exactly these import/export certificates must achieve the proper 
balance between protecting public health and not being more restrictive of 
trade than necessary. Specific criteria are found in the dispute India—Agri- 
cultural Products.? The dispute emerged after the government of the United 
States of America challenged a measure by the Indian government banning 
imports of US poultry products—which, under WTO law, are classified as 
“agricultural goods”—on the basis of a zoonotic risk. This happened follow- 
ing the notification of highly pathogenic avian influenza in parts of the US. 
While the Indian government argued that the measure was adopted for pre- 
venting the further spread of avian influenza across poultry and, potentially, 
humans, the US government disagreed with the blanket import ban. In its 
report, the Appellate Body affirmed that the onus for offering proper scien- 
tific evidence justifying the restriction lay with the Indian government. As it 
did not uphold the criteria in the matter, namely, those within the WOAH’s 
Terrestrial Code, India failed to meet the relevant provisions of the Sanitary 
and Phytosanitary Agreement. In fact, the Appellate Body went as far as 
scrutinizing the scientific arguments put forward by the Indian government, 
deeming them insufficiently sound for justifying a ban of poultry products 
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from across all of the United States of America. Consequently, India’s import 
ban was deemed to be in breach of the WTO’s Sanitary and Phytosanitary 
Agreement. At the moment of writing, however, the Indian government has 
yet to fully conform its policies to as required by the decision of the WTO’s 
Dispute Settlement Body.” 

By contrast, there is no case law at the international level dealing with 
restrictions on international travel on grounds of the protection against the 
cross-border spread of disease. This may be explained by several factors. 
First, until before COVID-19, there was a relative infrequency of epidemics 
and pandemics and an overall decreasing burden of disease posed by com- 
municable diseases.?* The theory of epidemiological transition first developed 
by Abdel Omran in 1971 posited a steady downward trend in the incidence 
and prevalence of communicable diseases.” Although by 2019, these dis- 
eases were still a considerable threat, the downward trend had been generally 
steady throughout the second half of the 20th century and the beginning of 
the 21st.2* As highlighted by COVID-19, however, the trend was and contin- 
ues to be subject to the continuous risk of new and re-emerging diseases.” 
Second, only states and not individuals have standing under Article 56 IHR 
(2005).2 There are a few instances of national court cases dealing with travel 
restrictions due to the COVID-19 pandemic, but none have been settled cit- 
ing international standards. Instead, what is available internationally is soft 
law, by way of legally non-binding recommendations issued by the WHO 
Director-General. In public health emergencies of international concern 
declared so far under the IHR (2005), recommendations have been issued 
against imposing travel restrictions. Several scholars criticize how states con- 
stantly disregard the WHO’s recommendations on international travel when 
responding to disease outbreaks occurring in other countries, be they H1N1 
Influenza, Ebola, or COVID-19.”? Thus, when the spread of the SARS-CoV-2 
virus was first declared to be a public health emergency of international con- 
cern on 30 January 2020, the WHO—on the basis of advice given by an 
Emergency Committee composed of external experts —recommended against 
adopting travel restrictions to respond to the threat.% A group of legal schol- 
ars opined that travel restrictions imposed in the wake of this event were a 
violation of the IHR (2005) because, among other reasons, “evidence belies 
the claim that illegal (sic) travel restrictions make countries safer” .*! The evi- 
dentiary basis cited for such an argument referred to past events, particularly 
the spread of influenza and of the Ebola virus. 

The conflation of evidence related to different pathogens when assessing 
the effectiveness of travel restrictions leads to misleading legal reasoning. An 
open question is whether and how restrictive measures can be justified under 
the precautionary principle, when evidence of effectiveness is unavailable or 
inconclusive. Beyond this debate, on 1 May 2020, the WHO revised its pre- 
ceding stance on international travel and recognized that states may impose 
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those restrictions, albeit through risk assessments balancing public health 
needs with their socioeconomic impact.” 


29.2 Critically Assessing Legal Duality between International 
Travel and Trade 


While there are parallelisms in the regulation of both international travel 
and trade, closer scrutiny displays a duality in the legal requirements within 
each regime for conditioning the entry of persons. Two nuances can be 
highlighted: 1) the question of how exactly international travel and trade in 
goods are restricted and 2) what the burden of justification, or lack thereof, 
might be. International travel and trade may be legally restricted to different 
degrees, falling within a wide spectrum. Thus, for example, “blanket” travel 
and trade bans both stand at the highest end of the restrictiveness spectrum. 
On the other side, there is the absence of barriers either through free trade 
agreements reducing tariffs to zero” or the elimination of all routine border 
controls for persons as in the Schengen Area.** Standing in the middle of 
these two options is the requirement to demonstrate the disease-free status 
of either a good or a person. These types of measures are available for states 
under both the GATT and the IHR (2005)* and can be considered functional 
equivalents in their respective fields. 

In terms of the expected justification for these mid-level travel and trade 
restrictions, while there is no mathematical formula, the degree of restrictive- 
ness is correlated with how high the burden of proof for demonstrating its 
necessity will be. Through its case law, the Appellate Body of the WTO has 
shaped legal criteria on how to properly frame the requirements of health 
certificates for agricultural goods. 

Similarly, migration authorities may require travelers to show a proof of 
immunization or prophylaxis when they wish to transit through or visit a 
country. This is allowed under the IHR (2005),* though they quite explicitly 
limit their scope to international travelers, understood as persons not hav- 
ing the intent to establish temporary or permanent residence in a country. 
In the latter case, states have considerable leeway in how they will regulate 
the residence status of persons. The IOM Constitution has a limited reach, 
as it confirms states” leeway in terms of defining “standards of admission and 
the number of immigrants to be admitted”.* Meanwhile, the 1951 Refu- 
gee Convention and its protocol apply to cases where persons face threats 
in another country, leading to the principle of non-refoulement proscribing 
national authorities from returning them to said country. Health considera- 
tions, including vaccine passports, can fall within the purview of such stand- 
ards of admission, and yet this scenario remains beyond the reach of the 
THR (2005), as it is not an instrument tackling migration as such. Instead, 
migration is subject to a high degree of legal variation in how states regulate 
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it, often leading to easing the requirements for some groups of persons but 
not for others and particularly during a pandemic.*® 


29.2.1 The Normative Duality of Travel and Trade as a Bulwark 
of Lopsided Globalization 


The visible contrast between the international regulation of travel and trade 
during pandemics is telling of how the ongoing process of globalization has 
prioritized regulating the mobility of goods over that of persons. Thus, the 
normative duality portrayed in this contribution plays out in how disruptions 
of trade in goods, including multinational supply chains, during the COVID- 
19 pandemic have led to a stronger international law- and policymaking 
momentum” than the disruptions of international travel. Not even the most 
dramatic standstill of international travel on record* triggered a consensus 
on formulating clear international law norms on the subject. To the contrary, 
in the ongoing negotiations for a pandemic convention, or other legal instru- 
ment, states have so far reaffirmed their sovereignty interests when decid- 
ing which public health measures to implement as part of their pandemic 
response.*! This includes the possibility of adopting travel restrictions when 
facing future pandemics. It is not surprising, considering how the main mode 
of cross-border spread of COVID-19 was from person to person and not 
through goods. Nevertheless, the persistent risk of zoonotic spillover, i.e., the 
transmission of a disease from a non-human animal to a person, leaves open 
a possibility of future trade-related disease outbreaks in humans.” 

The duality described earlier is visible in how, despite the increasing inter- 
dependence between states due to globalization, the mobility of goods across 
borders has been prioritized over the mobility of persons. States generally have 
fewer political incentives to foster consensus on harmonized requirements for 
allowing the entry of non-resident foreigners into a country. Other authors 
have posited a more stringent legal interpretation of the issue, by raising the 
argument that blanket travel bans to all countries when facing a pandemic can 
be legally justified, whereas travel bans targeting particular countries cannot.* 
First, this understanding goes beyond the wording of Article 43 IHR (2005), 
which rests on the basis that states may adopt restrictions as long as they are 
deemed “necessary” from a public health perspective. Second, even such a 
stringent interpretation of “necessity” rests upon the basis that states, indeed, 
withhold the legal prerogative to impose travel restrictions to protect their 
population against the cross-border spread of diseases. 

Current developments regarding potential amendments to the IHR (2005) 
might lead to a change in the status quo regarding the health certificates 
of international travelers. The European Union’s Member States have pro- 
posed granting the World Health Assembly—which is itself a meeting of 
WHO Member State representatives—the legal power to establish common 
requirements for the interoperability of digital travel forms.** These forms 
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include digital certificates demonstrating vaccination or other prophylaxis.* 
There is, moreover, a concern for ensuring the protection of private data 
shared across multiple jurisdictions. National and regional requirements on 
this matter vary considerably.* If, eventually, such amendments to the IHR 
(2005) are approved and the World Health Assembly enshrines common 
standards on the interoperability of digital health certificates, then national 
authorities would no longer be able to legally reject certificates meeting those 
standards. Nevertheless, national authorities would retain the prerogative to 
refuse the entry of persons holding digital health certificates that do not meet 
international standards. In terms of what that interoperability may look like, 
an opportunity emerges for cross-fertilization from import/export licenses in 
the field of international trade law. The evolution of international trade law 
on this subject in the last decades* could be a point of comparison for devis- 
ing coherent legal criteria regarding certificates of immunization or prophy- 
laxis for the purpose of international travel. Ultimately, considering the wild 
divergence in how countries regulate them domestically, it is unclear whether 
there will be any consensus on how legal criteria on travelers’ health certifi- 
cates can be harmonized at the multilateral level. 
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MODELLING APPROACHES 
TO BORDERS, GEOGRAPHY, 
AND INFECTIOUS DISEASES 


David Fisman' 


30.1 Mathematical Models of Movement of Disease in Space 


Mathematical models of infectious diseases have been in use since Bernoulli’s 
attempts to model the utility of smallpox inoculation in the 18th century,” and 
many current mathematical modelling applications are fundamentally based 
on the work of Kermack and McKendrick,? and Ross,* which are now about a 
century old. However, modelling of changes in infectious disease risk in space, 
or space and time, are relatively new endeavors. Noble? conceptualized the 
movement of a disease in space as analogous to diffusion; we could imagine the 
diffusion of disease in one-dimensional space (e.g., movement of cholera along 
the rivers and canals of 19th century New York)* or two dimensions (e.g., 
movement of the Black Plague through 14th century Europe) (Figure 30.1).” 

Contacts between, and behaviors of, individuals may be better captured 
using more computationally intensive agent- or individual-based models, 
which can incorporate network structure. In such models, space isn’t nec- 
essarily physical space but rather connectedness between individuals (or 
individuals and places). The edges that connect nodes in these models can 
either be fixed or dynamic, and agents themselves can be mobile. An impor- 
tant insight yielded by an early agent-based model was the degree to which 
the combined dynamics of contagion and fear (e.g., hiding and fleeing) can 
change the trajectory of an epidemic.’ 

Spatial models need to be modified when confronted with natural, or 
constructed, barriers that divide space. One such type of barrier would be 
a jurisdictional border. Borders disrupt the free movement of people (and 
diseases) in space and may also define spatial “patches” that have different 
levels of immunization, different degrees of investment in disease-preventing 


DOI: 10.4324/9781003394006-40 
This chapter has been made available under a CC-BY-NC-ND 4.0 license. 


Modelling Approaches 353 


Spread of the Bubonic Plague 
inEurope (1347-1351) 
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FIGURE 30.1 Movement of bubonic plague across Europe in the 14th century. 
This process can be modeled as a diffusion process in two-dimen- 
sional space. 


Source: Figure available via Wikimedia Commons at https://commons.wikimedia.org/w/index. 
php?curid=4142024#/media/File:Bub. 


infrastructure (e.g., sewage and water treatment infrastructure), or different 
disease control policies.’ 

Such “metapopulation” models are analogous to multilevel statistical mod- 
els in that they consider dynamics within patches and also consider interac- 
tion between patches. Movement of populations and disease between patches 
can be parameterized explicitly. For example, we can capture the impact of 
immigration, emigration, trade, and tourism on disease in a very simple way 
by using a “patch model”, such that for each of i regions, there is a possibil- 
ity of traveling to region j; travel between regions can be described using an 
i x j matrix that describes reciprocal movement of susceptible, infectious, 


354 David Fisman 


and immune individuals between patches. There has been recent enthusiasm 
for the use of digital data (for example, the use of mobile phone movement 
data) to parameterize such models, but such approaches may be technically 
challenging and may also result in privacy concerns." 

A simpler approach to parameterizing the way disease dynamics in dif- 
ferent geographies influence each other across borders is through the use 
of so-called “gravity models”.!! Such models represent such interactions as 
analogous to physical gravitational pull between bodies (e.g., planets); that 
is, gravity is a function of the product of the masses of the two bodies and 
is inversely related to the distance between them. In metapopulation model, 
mass is replaced by population size, and distance may be physical distance” 
or some other metric of “closeness” (for example, number of daily flights 
between two jurisdictions)” (Figure 30.2). 

The “gravitational pull” between the i™ and j* regions (0) is defined as 
follows: 


0, -gP 
d, 


y 


Where p, and p, are the populations of the communities ; and j, and d, is the 
distance between i and j. x is a scaling constant. 

The force of infection (1) that results from interaction between the i and 
j* patches is thus: 


A, =0..1.S, 


y Y Ji 


Where I, represents the number of infectives and S, the number of suscep- 
tibles in the j* and it patches respectively. We implicitly assume symmetry 
(non-directionality, 0, = 0,) which effectively makes gravity a property of the 


Force pea 


d; 
0-0 
0 w 


FIGURE 30.2 Schematic model of a “gravity model” for movement of infectious 
diseases between jurisdictions. Gravity is determined by the prod- 
uct of jurisdiction sizes and is inversely proportional to the distance 
between them. The two large close jurisdictions depicted earlier 
would have large gravitational pull on one another; the small far 
jurisdictions depicted earlier would have little gravitational pull on 
one another. 
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individual borders between patches, and for n patches, we have (n)(n-1)/2 
unique borders. 


30.2 A Simple Metapopulation Model 


We used this approach to accurately predict the sequential spread of chol- 
era through Haitian departments during the 2010 cholera epidemic in that 
country.** Indeed, when compared to models parameterized using cell phone 
movement data from the telecommunications company Digicel, simple grav- 
ity models performed well.’ We can use this simple approach to gain qualita- 
tive insights into the impacts that interventions at borders can, and cannot, 
have on epidemic spread upon emergence of a novel disease. We use a simple 
compartmental differential equation model with four patches as follows: 


dSi / dt = B,S,I, + pR, - 0,5,1, 
dI, / dt = B,S,I,-y1,+50,S,1, 
dR, / dt =y1,— pR, 


The model is represented schematically in Figure 30.3. f represents the trans- 
mission coefficient, p represents the rate of loss of immunity, and y represents 
rate of recovery from infection. The basic reproduction number (R,) is P/y, and 
> 1, such that once introduction occurs, an epidemic will result. Other param- 
eters are defined earlier. We initially assume that all four patches are equidis- 
tant from one another and have identical populations. I arbitrarily label patch 
1 as the “home country”, which in this model will be the decision-maker for 
policies regarding borders between itself and the three other patches. 


1 We can use such a model to gain the following three insights: Border meas- 
ures can delay but not eliminate introduction. 


We assume that disease emerges in country 2. There is progressively 
greater delay in introduction of disease into the home country as 6,, is pro- 
gressively decreased. However, even reducing traffic by 99% does not prevent 
introduction but simply delays it. We can completely seal the border between 
the home country and country 2, where the disease of interest originated, 
and emergence still occurs in the home country, as countries 3 and 4 are still 
connected both country 2 and the home country. It might be imagined that if 
governments in countries 3 and 4 are aware of the possibility of border clo- 
sure if they announce that disease has emerged in their countries, there might 
be significant moral hazard related to the decision to do so. As the dynamics 
of the disease are identical in all countries, equilibrium prevalence of infec- 
tion is identical in country 2 and in the home country (Figure 30.4). Note 
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FIGURE 30.3 Schematic diagram of a metapopulation model of an infectious 
disease with between country transmission defined by “gravity”. 
Arrows within patches represent flows between compartments as 
defined by model equations. Flow of disease between patches is 
defined by the term xO,SJ. as described in the text. A novel disease 
emerges in patch 2; policy is made in the “home country” (patch 1). 
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FIGURE 30.4 Figure shows outputs from a gravity model with four countries 
(patches). Disease emerges in country 2. No degree of border con- 
trol, including complete closing of the border, prevents disease 
emergence in country 1. Progressive increases in stringency of 
border control results in increasing delay in emergence. As factors 
determining disease dynamics are identical in country 1 and country 
2, epidemic trajectories and equilibrium prevalence are identical fol- 
lowing emergence. 
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that this does not mean that the delay of emergence is without value; as noted 
later, delaying importation of a novel disease may be favoured as creating a 
window of opportunity for preparedness that might reduce the impact of the 
disease following importation, as described later. 


2 Big and close is more important than far and small. 


We initially assumed that all countries were identical in size and equally 
distant from one another. The gravity of the country of emergence strongly 
influences time to emergence. If we increase the size of country 2, the time to 
emergence in the home country decreases; decreasing the size of country 2 
has the opposite effect (Figure 30.5). 

In fact, the gravity of individual countries other than the country in which 
the disease emerges is highly influential in the timing of emergence in the 
home country. Indeed, when country 2 is identical in size to the home coun- 
try, and country 3 has a 10-fold larger population than the home country, 
disease emerges earlier in country 3 than in the home country, and disease 


Infection Prevalence in Home Country 
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—— All countries equal size = - Country of emergence 10 times larger 


seese Country of emergence 10 times smaller 


FIGURE 30.5 Impact of changing the size of country 2 (country of emergence) 
on timing of emergence in the home country. The timing of emer- 
gence in the home country when all countries are identical in size 
is represented by the orange curve. When country 2 increases in 
size 10-fold, emergence in the home country occurs more rapidly; 
emergence is slower when the size of country 2 is decreased 10-fold. 
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FIGURE 30.6 The effect of adding a far larger country to the network. Disease 
emerges initially in country 2. When all countries are identical in 
size, disease emerges simultaneously in the home country and coun- 
try 3. When the size of country 3 is substantially increased, emer- 
gence occurs earlier in that country than in others in the network 
but is also earlier in the home country. 


also emerges earlier in the home country than it would have if all countries 
were the same size (Figure 30.6). 

In this latter scenario, notwithstanding emergence of the disease in coun- 
try 2, imposing border controls on country 3 results in greater delay in emer- 
gence of the disease in the home country than does imposing border controls 
on country 2 (Figure 30.7). This creates an important dilemma: large highly 
connected countries are likely to be more economically influential than 
smaller more distant countries, meaning that while border controls targeting 
the larger country will have a greater impact on disease control, they will also 
be more economically disruptive. 


3 Soil is more important than seed. 


Emergence of a novel infectious disease in any jurisdiction can be likened 
to growing a garden; a “seed” (the pathogen) needs to be introduced, but the 
“soil” (environmental and population conditions necessary for R, > 1) must 
be sufficiently fertile to support growth of an epidemic. 


Modelling Approaches 359 


Infection Prevalence 


0 100 200 300 400 500 600 700 
Time 


Open border Border control country 3 — -Border control country 2 


FIGURE 30.7 The impact of border controls to reduce disease transmission in the 
presence of a very large third country in the network. Disease ini- 
tially emerges in country 2; the home country makes policy. When a 
large third country (country 3) is present in the network, no mean- 
ingful difference is seen in the timing of emergence of disease in the 
home country with or without border controls focused on country 
2 (overlaid curves). However, because of the large gravity of country 
3, imposition of border controls with country 3 delays emergence in 
the home country. 


We can vary the R, across countries and see that having high R, in the 
country of emergence (country 2) may slightly reduce time to emergence in 
the home country but has no influence on the contour of the resultant epi- 
demic in the home country, which is determined entirely by within-country 
R, (Figure 30.8). Because of the presence of borders, the disease dynamics 
resulting in higher equilibrium prevalence in the country of emergence do not 
impact equilibrium prevalence in the home country. 

Conversely, when local conditions result in a reproduction number < 1 in 
the country of initial emergence, with resultant local fade-out of the disease, 
that emergence can nonetheless spark epidemics and high level endemicity in 
the home country, if the home country has RO > 1. (Figure 30.9). 

Lastly, and perhaps intuitively, when conditions in the home country to 
not permit emergence of the infectious disease, even with importation, as 
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FIGURE 30.8 When disease emerges in a country with high R,, time until emer- 
gence in the home country is slightly shortened, but dynamics are 
otherwise identical to disease emergence in a low R, country. 
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——Home country seeded by country with equivalent RO (1.5) 


FIGURE 30.9 When disease emerges in a country with low R,, even below 1 (pre- 
venting epidemic spread in the country of emergence with R, < 1), 
it nonetheless generates a slightly delayed but otherwise identical 
epidemic in the home country as if the disease emerged in a country 
with higher R, country. 
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R, in the home country is < 1, disease importation becomes unimportant at 
a population level. This may occur, for example, due to water and sewage 
infrastructure (for waterborne diseases like cholera) or due to the presence 
of herd immunity for vaccine preventable diseases. Maintaining a low Ry; 
even an R, that is above the threshold for emergence, has far more impact 
on prevention or delay of emergence than can be achieved through border 
controls (Figure 30.10). As noted earlier, border restrictions delay but do not 
eliminate introduction and might be justified as buying time for preparedness 
activities that reduce transmissibility of a newly introduced pathogen. 

This key insight (that both seed and soil are important but the focus in 
pandemic preparedness tends to be on seed) is helpful in understanding 
recent policy pitfalls related to communicable disease emergence. 


e The initial SARS-CoV-2 emergence in China may have been controlled; 
however, close connections to other countries with less ability to contain 
SARS-CoV-2 epidemics (such as Iran!€) ensured that a global pandemic 
would result. 


700 


Time 
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= + Home country seals border with country of emergence 
= =-Home country, open border and local RO=1.2 


——Home country, open border and local RO 0.9 


FIGURE 30.10 Disease emergence in country 2 is followed by emergence in the 
home country when the two countries have equivalent R,. Sealing 
the border between country 2 and the home country delays emer- 
gence but not by as much as reducing the within-country R, from 
1.5 to 1.2. Having R, < 1 (0.9) prevents emergence in the home 
country entirely, notwithstanding ongoing importation of cases. 
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e The emergence of cholera in Haiti in 2010 reflected introduction into a 
cholera-free country in which weak infrastructure for sewage manage- 
ment ensured a high local R,. By contrast, notwithstanding close travel ties 
between Haiti and Canada (particularly Montreal), sewage management 
infrastructure in Canada prevented cholera emergence, notwithstanding 
the introduction of imported cholera cases. 

e The emergence of Zika virus in the Western hemisphere led to investi- 
gations of possible linkages between specific international gatherings in 
Brazil (e.g., the 2014 football World Cup) and importation.!” Concerns 
regarding exportation of Zika to other countries led to calls for the can- 
cellation of the 2016 Olympic Games.'* However, given the vast volume 
of human trafficking between Zika-endemic areas of Africa and Brazil 
over the course of a centuries-long transatlantic slave trade, and the fact 
that other arboviruses from the same parts of Africa (with identical mos- 
quito vectors),! as well as African malaria species,” were imported into 
South America as a result of the slave trade, it is highly improbable that 
Zika’s emergence was the result of a novel importation of the pathogen. 
Rather, it is likely that climate change-driven alterations in vector biting 
rates pushed this pathogen’s R, above 17! allowing invasion to occur. 


30.3 Conclusions 


Spatial models represent important tools for gaining intuition into the pre- 
dicted behavior of newly emerging infectious diseases. While simple mod- 
els can provide insights into how diseases diffuse in space or travel along 
networks, borders represent important added complexity that changes our 
expectations for disease behavior, as borders create discontinuities between 
populations with different levels of risk, and different disease dynamics, and 
represent a potential focus for jurisdictional disease control policy. While it 
is possible to create complex models that incorporate borders, we have seen 
here that even simple “patch” models that treat interactions between coun- 
tries in a manner analogous to gravitational pull between planets can yield 
some important insights: that border measures can delay but not prevent 
introductions; that large and highly connected countries may be far more 
influential in dissemination of emerging diseases than the countries in which 
the disease initially emerged; and that the social, environmental, and immuno- 
logical characteristics of a country that determine whether the R, of the novel 
disease will be greater than 1 are more determinative of epidemic growth 
than importation. These models also show us that border-focused prevention 
interventions are not meaningful in the absence of gradients in risk between 
countries. More realistic models, incorporating non-random, within-patch 
mixing patterns,” and other factors that may be country-specific (economic, 
cultural, values-based, political, etc.) are possible but are beyond the scope 
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of this chapter. In the simple models presented here, R decreases with time 
simply as a result of acquired immunity in the population, but of course, 
dynamic imposition and relaxation of public health policies, and risk percep- 
tion and behavior change by individuals, would also be expected to result in 
changes in effective reproduction number over time.” 

Lastly, it is worth noting that borders can serve not only as barriers that 
may slow spread of disease but can also serve as important checkpoints for 
gathering information about disease prevalence and epidemic size in other 
countries,” as well as to characterize emerging pathogen strains that might 
be of concern if imported.” Discussion of borders as tools that create oppor- 
tunities for gathering such intelligence is beyond the scope of this paper but 
is an important area for future research. 
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ADVANCING A RISK-BASED APPROACH 
TO BORDER MANAGEMENT DURING 
PUBLIC HEALTH EMERGENCIES 

OF INTERNATIONAL CONCERN 


Lessons from the COVID-19 Pandemic 


kelley Lee, Julianne Piper and Jennifer Fang 


31.1 Background 


The universal use of travel measures has proven among the most controver- 
sial policy issues during the COVID-19 pandemic. Previous infectious disease 
outbreaks, notably the Ebola virus in 2014-2015 and Middle Eastern Respir- 
atory Syndrome (MERS) since 2012, suggest restricting travel is generally of 
limited value, and can even be counterproductive, to public health goals.!” For 
this reason, upon declaring COVID-19 a public health emergency of interna- 
tional concern (PHEIC) on 30 January 2020, the World Health Organization 
(WHO) recommended against the adoption of travel restrictions for control- 
ling the international spread of SARS-CoV-2.° Despite this recommendation, 
and the commitment by States Parties to comply with WHO guidance under 
the International Health Regulations (IHR), all IHR States Parties adopted a 
variety of travel measures including restrictions for border management by 
the end of March 2020.4 Some international legal experts deemed restrictions 
in violation of IHR commitments.*”* However, due to the novel nature of 
the virus, and clear role of human mobility in the initial and ongoing spread 
of the virus and its (sub)variants worldwide, evolving evidence suggests the 
precautionary and stringent use of travel restrictions’ may be warranted dur- 
ing certain types of events.* Moreover, there is new recognition that appro- 
priately applied travel measures can facilitate, rather than simply restrict, 
mobility by enhancing public health safety. 

In this context, there is need for an improved and agreed upon approach 
for deciding when and how a broad range of possible travel measures should 
be used in response to major public health events, including PHEICs. The clear 
lack of consensus among States Parties and the WHO on an agreed approach is 
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evidenced by the highly varied, uncoordinated, and frequently changing policies 
adopted by different jurisdictions. Private actors, such as airlines and cruise ship 
companies, have also applied their own diverse and changing measures. Along- 
side questions about the effectiveness of these different measures for advanc- 
ing public health goals, notably limiting pathogen introduction and onward 
transmission, the “travel chaos”? created during the COVID-19 pandemic has 
inflicted large-scale and inequitable economic, social, and political costs on 
populations worldwide. Public trust and compliance have, in turn, been under- 
mined. For these reasons, a risk-based approach to decision-making on the use 
of travel measures has been supported by the WHO, governments, and the busi- 
ness sector. Attention has turned to understanding what an agreed risk-based 
approach would need to entail and how such an approach could align with 
efforts to revise the IHR and strengthen global pandemic governance. 


31.2 Travel-Related Risk Analysis 


The concept of risk is the possibility of a negative event occurring which has 
adverse impacts on something valued (e.g., good health, natural environment, 
wealth accumulation). The negative event is referred to as the threat or hazard, 
while the likelihood for the event to occur during a specified time and the likely 
magnitude of the consequences of any adverse impacts is known as the risk. 
Emergency or disaster risk is defined, specifically, as “the potential loss of life, 
injury, or destroyed or damaged assets which could occur to a system, society 
or a community in a specific period of time, determined probabilistically as a 
function of hazard, exposure, vulnerability and capacity”.!! A pandemic such as 
COVID-19 causing large-scale morbidity and mortality, along with wider nega- 
tive societal impacts, can thus be approached as an emergency or disaster risk. 

For this purpose, risk analysis comprises three main components—risk 
assessment, risk management, and risk communication (Figure 1). Risk 
assessment concerns the “systematic process for gathering, assessing and 
documenting information to assign a level of risk” to a potential threat, 
incorporating hazard, exposure, and context assessments.'° Risk manage- 
ment is defined as follows: 


the process of weighing policy options in the light of a risk assessment and, 
if required, selecting and implementing appropriate intervention options, 
including regulatory measures . . . to manage and reduce the negative con- 
sequences of acute public health risks. 


Risk communication is defined as follows: 


the range of communication principles, activities and exchange of infor- 
mation required through the preparedness, response and recovery phases 
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of a serious public health event between responsible authorities, partner 
organizations and communities at risk to encourage informed decision- 
making, positive behaviour change and the maintenance of trust.! 


Applying these three components, travel risk analysis is routinely con- 
ducted by governments, employers (public and private), and others to iden- 
tify potential hazards associated with travel. The hazard may be to traveler 
health and well-being or broader threats to the ability to travel to individuals, 
business sectors, or broader societies due to, for example, political unrest, 
terrorism, or natural disasters. A travel risk assessment provides the basis 
for identifying and ranking such threats by likelihood and consequence.” 
Governments, for example, regularly issue and update advisories based on 
ongoing assessment of the risk of potential threats to travel. 

Our review of the existing travel medicine literature shows that the appli- 
cation of risk assessment routinely focuses on individual travelers. For out- 
bound travel, risk assessment is used to identify potential health-related 
hazards at a designated destination for the arriving traveler. To mitigate such 
risks, advice may be issued regarding safer behaviors, prophylactic measures 
such as immunization, or preparations for if an event were to occur, such as 
insurance or carrying medical supplies.!%!+ Risk assessment is also used to 
manage health-related hazards posed by inbound travelers arriving from des- 
ignated jurisdictions. This practice has been normalized for the immigration 
processes of many countries, with assessment of the potential hazard based, 
for example, on disease prevalence in the source country (e.g., tuberculosis). 
Inbound travelers may be required to provide a personal health history (e.g., 
immunization records) or documented proof of health insurance or undergo 
screening pre-, upon-, or post-arrival.1516 

While risk assessment in travel medicine is well-established, with tools 
and resources focused on individual travelers (either outbound or inbound), 
methodologies for assessing travel-related health risks at the population level 
remain underdeveloped. Advancing such methodologies is challenged by the 
increased scale and interconnectedness of population mobility in a globalized 
world. As Leder et al write, while “travel medicine has definitely progressed 
scientifically . . . there are distinct issues about the travelling population that 
add unique complexities to the risk discussion.” 1 Over the past two decades, 
major public health events including PHEICs have led to greater attention to 
assessing travel-related risks. This includes expanded approaches to assess, 
for example, risk of pathogen introduction,'* international spread through 
air travel,'? and cost-benefit analysis? of efforts to prevent travel-related 
importations. However, in several of the public health events preceding the 
COVID-19 pandemic—such as SARS-CoV-1 (2003), H1N1 (2009), and the 
Ebola virus outbreak in West Africa (2014-2016)—travel-related risks for 
most countries proved less significant than initial government and public 
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perceptions. The COVID-19 pandemic, however, has proven different, with 
travel playing a key role in the initial and ongoing introduction and onward 
transmission of the virus worldwide. This includes the rapid and large-scale 
spread of SARS-CoV-2 variants of concern globally, with significant mor- 
bidity and mortality alongside societal harms resulting from the prolonged 
pandemic. The continued struggle by States Parties to appropriately apply 
travel measures to mitigate these hazards has catalysed calls for risk-based 
approaches during major public health events. 


31.3 Key Decision Points for Advancing a Risk-Based 
Approach to Travel Measures 


To advance travel-related risk analysis, elsewhere, we reviewed 11 publicly 
available risk-based approaches to the use of travel measures during the 
COVID-19 pandemic.?! These methodologies were put forth by Hong Kong, 
New Zealand, South Korea, Taiwan, the United Kingdom, the United States, 
the International Civil Aviation Organization (ICAO), the International Air 
Transport Association (IATA), the WHO, the Organisation for Economic 
Co-operation and Development (OECD), and the European Union. It should 
be noted that this review does not evaluate the extent to which each method- 
ology informed real-world decision-making or their effectiveness in achieving 
stated goals. This will require detailed case studies of how each were opera- 
tionalized during the pandemic and the extent to which decisions regarding 
the use of travel measures applied the methodology put forth. It is also noted 
that the methodologies reviewed may not represent all available methodolo- 
gies. Other countries may have applied methodologies that are not presently 
publicly available online and in English. Moreover, some of the methodolo- 
gies reviewed changed over time. A fuller discussion of this review can be 
found elsewhere. 

Briefly, in comparing risk assessment and risk management (see Figure 31.1) 
by these methodologies, we found substantial variation in approach, includ- 
ing what is the primary source of the hazard (e.g., inbound versus outbound 
travelers), who is at risk (e.g., domestic versus other populations), how risk 
is characterized (e.g., epidemiological trends versus impact on healthcare sys- 
tem), and what level of risk is deemed tolerable (e.g., no infected inbound 
travelers permitted entry versus reduced number of inbound travelers permit- 
ted entry without vaccination). This significant variation in methodologies 
explains the wide diversity and frequent changes of practice by governments 
during this pandemic. 

Towards greater international consensus on an agreed methodology, it 
is useful to recognize two decision instruments that currently inform risk 
analysis during international disease outbreaks. The first is a decision instru- 
ment of the IHR (Appendix 2) for the assessment of events to determine if 
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FIGURE 31.1 Basic structure of risk analysis. 


Source: Spencer Henson & Julie Caswell, “Food safety regulation: An overview of contempo- 
rary issues” (1999) 24:6 Food Policy 592. 


the WHO should be notified. The decision points include whether an event 
is “unusual or unexpected”, is of “unknown causes or sources”, poses a 
potentially serious public health impact, and can “spread rapidly interna- 
tionally” .” For assessing a potential travel-related risk, this instrument pro- 
vides useful questions for the initial characterizing of a pathogen. Second, 
the ICAO sets out a basic decision aid that “can support the development 
of operationally viable inter-agency risk management processes” for cross- 
border commercial airline travel. This four-stage framework sets out an 
approach that informs the implementation of risk management measures to 
achieve a state of “residual risk”. The framework provides guidance on what 
analysis should be conducted at each stage (e.g., draft scenarios, assess like- 
lihood of scenarios, select mitigation measures) but not how such analyses 
should be conducted (i.e., methodology).?* 

Building on our review and the two decision instruments described earlier, 
we argue that an agreed approach to travel-related risk analysis during major 
public health events requires a broader framework. This framework should 
encompass a) agreed scientific and technical evidence and b) agreed norma- 
tive frameworks for navigating diverse values, perspectives, and interests. To 
date, risk-based approaches to the use of travel measures have focused on the 
former, with an assumption that decisions can be driven by certain types of 
evidence alone. In light of the unprecedented challenges of the COVID-19 
pandemic, there is undoubtedly a need for the science of border management 
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to continue to evolve. This includes the development of agreed scientific and 
technical methods and shared datasets to assess the characteristics of a patho- 
gen, as well as the role of human mobility in its introduction and transmission. 
The assessment criteria might include the capacity for human-to-human trans- 
mission, mode of transmission, transmissibility, and virulence of the pathogen 
(severity of the illness caused). A review of pathogens causing previous major 
public health events, and their association with travel, can provide the basis 
of an agreed set of scientific and technical criteria for this first decision point. 

A second decision point is based on an assessment of a jurisdiction’s 
characteristics. Risk analysis is concerned with assessing the likelihood and 
potential impacts of a hazard. Pathogens will vary in their impact depend- 
ing on contextual factors, such as population demographics (e.g., age, sex, 
occupation, income), human (e.g., urban and rural settlements, population 
density) and physical (e.g., landforms, climate) geography, population mobil- 
ity patterns, economic systems (e.g., trade dependence, role of migrant work- 
ers), and public infrastructure (e.g., healthcare system, points of entry). The 
degree to which the pathogen in question is already present within the juris- 
diction is also an important consideration. Methods for assessing jurisdic- 
tional characteristics can draw, for example, on the study of human mobility 
dynamics to identify spaces and populations of vulnerability. 

A third decision point concerns the prioritization of policy goals (i.e., 
trade-offs among public health, social, and economic impacts) and over- 
all response strategy. During the COVID-19 pandemic, Wu et al describe 
governments adopting three main response strategies—aggressive contain- 
ment, suppression, and mitigation.” Our review of the 11 methodologies 
found that how risk analysis was applied was closely linked with the cho- 
sen response strategy. For example, what level of risk is deemed tolerable 
(risk evaluation) depends on which strategy is being maintained. Countries 
pursuing an aggressive containment strategy, a so-called COVID zero strat- 
egy, tolerate a much lower level of risk (i.e., no importation of test positive 
cases in inbound travelers) than countries maintaining a mitigation strat- 
egy (i.e., importation of test positive cases permitted as long as healthcare 
capacity not exceeded). Importantly, this decision point is informed by a 
jurisdiction’s normative frameworks informed by shared values, moral prin- 
ciples, and ethical standards. There may be contestation within a jurisdic- 
tion on what normative frameworks take precedence and what trade-offs 
are chosen. Jurisdictions will also differ with each other on what normative 
frameworks will guide decision-making. Supports for the prioritization of 
policy goals may come from improved governance processes that enhance 
engagement with key stakeholders, equity deserving populations and applied 
ethics frameworks. This decision point would also benefit from policy map- 
ping, stakeholder analysis, impact assessment (e.g., environmental, equity, 
economic), and public opinion polls to inform political choices. 
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Once pathogen characteristics, jurisdictional characteristics, and prioriti- 
zation of policy goals are considered, they can be combined with what is 
currently analyzed by the reviewed methodologies, using largely technical 
indicators, as risk assessment and risk management into a more encompassing 
decision instrument. We argue that this would form a more complete frame- 
work for decision-making on travel measures which, as noted earlier, should 
bring together scientific and technical evidence with normative frameworks. 
Both inputs will evolve over time. Monitoring and review of outcomes in real 
time should provide ongoing feedback to be taken account alongside changes 
in the pathogen (e.g., variants of concern, immune escape), jurisdictional 
characteristics (e.g., increased vaccination), priority policy objectives (e.g., 
increased priority to economic recovery, unforeseen social consequences), 
and even response strategy (e.g., shift from elimination to mitigation). 


31.4 Towards an Expanded Approach to Travel-Related 
Risk Analysis during PHEICs 


We identify four lessons for advancing analyses of travel-related risks dur- 
ing major public health events. First, there is need for greater consensus on 
the approach and methodology applied by IHR States Parties. Patterns of 
human mobility in a globalized world mean that travel is highly intercon- 
nected and how one government manages inbound and outbound travel can 
have profound implications for other jurisdictions. Lack of consistency in 
screening, quarantine, vaccination, and other travel measures across jurisdic- 
tions has diminished the public health effectiveness of the global pandemic 
response on a population level. Importantly, this does not mean that consen- 
sus will necessarily lead to the same practices when using travel measures. 
Decisions will invariably be shaped by different capacities and varied nor- 
mative frameworks that, in turn, lead to particular priorities, choices, and 
trade-offs. States Parties and other relevant actors can thus move towards an 
agreed process for applying a risk-based approach rather than an agreed set 
of decision outcomes. 

Second, any agreed methodology must be more transparent in its 
approach, assumptions, and limitations. While most jurisdictions claimed to 
undertake evidence-informed decision-making on the use of travel measures 
during COVID-19, our review found only a limited number of publicly avail- 
able methodologies. Methodologies used by the private sector have also not 
been publicly available.?’?* Datasets used to design and apply these meth- 
odologies have been largely unavailable. Improved transparency enables the 
ongoing evaluation and refinement of decision-making processes. This, in 
turn, enables fuller understanding of how risk-based approaches can sup- 
port policymakers, as well as recognizing the limitations of such approaches. 
Transparency also improves the ability of governments to communicate risk 
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and uncertainty more effectively to the public as rationales for decisions. 
Given the significant impacts travel measures can have, it is important to 
prevent or mitigate disproportionate effects and unintended consequences. 
Transparency also enables equity deserving groups to be identified and con- 
sulted if needed.” 

Third, future use of travel-related risk analysis requires better quality 
and timely data. Ideally, rather than data availability constraining how risk 
analysis is approached, an agreed-upon methodology should guide how and 
what data is collected. Given the unprecedented nature of the COVID-19 
pandemic, evidence available to support decision-making on travel meas- 
ures has been largely limited to modelling studies. These studies rely on the 
evolving science on SARS-CoV-2, estimates or projections of travel and out- 
break dynamics, and assumptions about pathogen evolution. There has been 
limited real-world and real-time data from observational studies to inform 
risk analysis (e.g., travel volumes, test positivity rates among travelers, test 
positivity by immunity status). Available data is largely nationally aggregated 
which prevents exposure assessment and risk mitigation for subpopulations 
or subregions.” The COVID-19 pandemic has disproportionately impacted 
vulnerable populations, with the risks and outcomes of both illness and deaths 
inequitably distributed in ways that are often not captured in epidemiological 
data.*! These data are also produced by health systems with diverse capaci- 
ties and priorities on data collection and dissemination, with differing and 
often unknown data reliability, accuracy, and comprehensiveness. Finally, 
the lack of standardized datasets prevents cross-national comparisons using 
risk analysis. 

Finally, a risk-based approach that combines scientific and normative con- 
siderations into a decision instrument to inform policy processes on travel 
measures during major public health events should be integrated into a 
revised IHR. In May 2022, the World Health Assembly formed a dedicated 
Member States Working Group on Revision on the IHR (WG THR), to be 
informed by technical recommendations of an IHR Review Committee.** 
The Committee, which conducted its work between October 2022 and Janu- 
ary 2023, is tasked with reviewing hundreds of proposed IHR revisions. The 
Committee’s report will be submitted to the Director-General and discussed 
at the WHA in May 2023. At the time of writing, the proposed amend- 
ments are not publicly available. Given no currently agreed methodology, it 
is unlikely that proposed revisions will include a new decision instrument to 
support a risk-based approach to travel measures to strengthen Article 43.3 
One alternative to this formal intergovernmental process, for revising the 
core text of the IHR, is to build upon the technical guidelines issued by WHO 
in July 2021.4 New guidelines would need to acknowledge the dual impor- 
tance of scientific and normative considerations. Another option is to adopt 
a decision instrument as an additional appendix to the IHR, similar to the 
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decision instrument to determine WHO notification. A further option, given 
the importance of more coherent use of travel measures to stakeholders far 
beyond the health sector, is to include a decision instrument in the legal instru- 
ment for pandemic preparedness and response currently under negotiation. 
This is perhaps the more challenging route, given the diversity of perspectives 
already at play, but also where political traction might be most forthcom- 
ing. There is widespread recognition across state, market, and civil society 
actors that the absence of an agreed travel-related, risk-based approach dur- 
ing future PHEICs will inflict large-scale public health, economic, and social 
harms in a globalized world. 
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GLOBAL HEALTH LAW 


Overcoming the Shortfall in Human Resources 


Tim G. Evans and Priyanka Saksena 


32.1 Introduction 


In May 2019, a Lancet-O’Neill Institute Commission on Global Health and 
Law released its findings and recommendations.! With an explicit view that 
laws and policies at every level—local, national, and global—are necessary 
to achieve a world that is healthier and safer, the Commission elaborated an 
ambitious agenda to realize the potential of law as a major determinant of 
health. From realizing the right to health to addressing inequities and press- 
ing health challenges of the 21st century, such as tobacco control, road traffic 
safety, health emergencies, and universal health coverage, the Commission 
pointed to myriad areas where law is an important instrument for advancing 
global health with justice. Critical to harnessing the power of law for this 
broad and rapidly growing agenda, the Commission noted the importance of 
building legal capacity, defined as the intersection of an effective legal envi- 
ronment, a strong evidence base, and an empowered health law workforce.’ 

With the advent of the SARS-CoV-2 pandemic shortly after the release of 
the Lancet Commission report, the demands related to health law capacity 
have continued to grow. Dimensions of this demand include pandemic coun- 
termeasures—ranging from behavioral mandates to lockdowns to acceler- 
ated production of and access to diagnostics, vaccines, and therapeutics and 
related liability arrangements, as well as the closing of international borders. 
The scope and speed with which health-related laws have had to be devel- 
oped and implemented in countries across the world has been staggering 
during the SARS-CoV-2 pandemic.’ There is a plethora of examples of the 
challenges faced by public health authorities and the limited governmental 
capacities to analyze, develop, and implement laws, especially in areas where 
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there was a strong imbalance of capacity in health law—for example, in 
negotiations with pharmaceutical companies on liability around access to 
new products. 

This growth in demand for health law competencies is accompanied by 
a wider health workforce crisis that the pandemic and its aftermath have 
exposed.* Longstanding shortfalls in health workforce capacity have limited 
the ability of health systems to from keep up with increasing needs for timely, 
accessible and quality care and public health. This has been exacerbated by 
the SARS-COV-2 pandemic, be it directly related to the health needs associ- 
ated with infection or its sequelae (i.e., long-COVID) or public health sur- 
veillance as well as the indirect effects related to widespread mental stress, 
forgone care for other health conditions, and the erosion of public trust in 
the health system and government. In short, the rapid growth in demands 
and needs for a health workforce is far outpacing the ability of workforce 
supply to keep up. Exacerbating this supply shortfall is accelerated attrition 
arising from macro-labour market trends related to the “great resignation” — 
widespread burnout and the demographic greying of the workforce.’ Further, 
there is relative inelasticity among supply-side institutions (i.e., the academy) 
to accelerate the production of appropriately trained cadres to address these 
growing needs and demands. 


32.2 The Global Workforce for Health Crisis and Its Extension 
to Global Health Law 


This acute crisis facing the workforce for health is by no means new. In the 
race to achieve the Millennium Development Goals targets by 2015, evidence 
emerged of a global health workforce crisis. The Report of the Joint Learning 
Initiative on Human Resources for Health pointed to a global workforce cri- 
sis as a primary impediment to the achievement of the MDGs by 2015, char- 
acterized by a massive shortage of around 4 million health workers globally.* 
Currently, the global health workforce shortage is estimated to be in the 
order of between 15-17 million health workers required to meet the SDG 3 
in health.” The scope of this chronic workforce shortfall extends well beyond 
clinically trained workers who provide patient care to public health and other 
workers whose efforts also constitute vital contributions to improving health. 

This includes the workforce with competencies related to global health 
law, where demands and needs have been far outrunning supply for many 
years. The MDG workforce crisis raised contentious issues related to the 
trans-border flows of health workers, especially from low- to high-income 
countries. Additionally, in a connected world, the chances of global pandem- 
ics grow, even as critical health workers are taken away from under-resourced 
settings to high-income countries. In 2004, South Africa proposed a resolu- 
tion for the World Health Assembly (WHA), calling for compensation from 


378 Tim G. Evans and Priyanka Saksena 


high-income countries that were actively recruiting health workers they had 
trained. Deliberations in the WHA led to the adoption of a resolution on 
ethical recruitment of health workers.* Current strategies in Canada and 
other high-income countries to address their health workforce shortages rely 
heavily on recruitment from low-income countries, which have further inten- 
sified since the SARS-CoV-2 pandemic, raising the continued importance of 
competencies related to design, implementation, and evaluation of ethical 
recruitment policies.’ 

Similarly, issues of equitable access to lifesaving medicines—which figured 
prominently in the Doha round of the Trade Related and Intellectuals Prop- 
erty Rights (TRIPs) agreement—were a central focus of a WHO Commission 
on Intellectual Property Rights, Innovation and Public Health, and remain 
active in current debates about a TRIPS wavier related to COVID-19-related 
products.*” The Framework Convention on Tobacco Control (FCTC) required 
a massive law capacity in agreeing on its components, ratifying, and subse- 
quently monitoring its implementation.!! To come to grips with the 2003 out- 
break of SARS, there was a revision of the International Health Regulations 
in 2005. Less than 20 years later, following SARS-CoV-2, a further revision is 
now underway, alongside a new Pandemic Treaty.'? Through all of these inter- 
nationally negotiated efforts, the voices of lower- and middle-income coun- 
tries (LMIC) have been constrained by the imbalance in negotiation capacity 
between poorer and richer countries. This reflects a dearth of expertise in global 
health law and effective negotiating representation amongst LMICs, as well as 
the much larger numbers of experts that represent the interests of HICs.! This 
disparity in legal expertise likely contributes to the very limited use of com- 
pulsory licensing provisions, and lack of use of export oriented compulsory 
licensing, by developing countries.“ 

It is safe to say, therefore, that the needs and demands for health law com- 
petencies are large, diverse, and growing. It is also safe to say that the requi- 
site supply-side response, in terms of increasing the numbers of persons with 
health law competencies, is lagging far behind and, without greater attention 
to its distribution, may well perpetuate and accentuate inequities. 

The implementation of the International Health Regulations (IHRs) is a 
good illustration of the challenges with respect to the lack of recognition 
of the importance of a health law workforce. To help monitor the THRs’ 
implementation following their second revision in 2005, a Joint External 
Evaluation (JEE) methodology was established with specific targets in 13 
core capacity areas.!* For the core capacity on human resources, the target 
is that State Parties should have “skilled and competent health personnel for 
sustainable and functional public health surveillance and response at all lev- 
els of the health system and the effective implementation of the IHR”.** Of 
note, this target on human resources is embedded in the “detect” function of 
the JEE framework and not in either of the other two functions, “prevent” 
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and “respond”.!” Moreover, for other JEE targets such as that for national 
legislation, policy, and financing, capacities for health law are not explicitly 
mentioned. The absence of explicit articulation of specific health law compe- 
tencies required to implement the IHRs is likely significant, given the breadth 
and complexity of issues. For example, managing risk related to antimicro- 
bial resistance or infectious diseases spillover raises enormous challenges 
for laws related to healthcare prescription behavior, agro-industrial use of 
antibiotics, and regulation of wet markets. Similarly, a government’s ability 
to negotiate agreements with pharmaceutical companies, such as advance 
purchase agreements, rests to a large extent on bench strength of its lawyers 
with appropriate training. 

The implications of this limited characterization of the health workforce 
needs and its relative blindness to health law can be demonstrated in Canada’s 
reporting on the human resources target as part of its JEE.' Canada’s 2018 
JEE report identifies “significant progress” in developing its public health 
workforce, as expected under the International Health Regulations. It goes 
on to describe the diversified workforce that includes epidemiologists, pub- 
lic health advisors, physicians, nurses, surveillance analysts, veterinarians, 
laboratory specialist, environmental health officers, information system and 
technology specialists, and public health communications specialists. Across 
this diverse workforce, there is no mention of cadres with health law com- 
petencies, be they lawyers, law enforcement officers, legislators, or human 
rights specialists. Paradoxically, this JEE assessment that is relatively blind 
to health law contrasts with broader plan for the development of the public 
health workforce in Canada in 2005, in which public health lawyers are iden- 
tified as one of the critical regulated professions to mobilize.’ 


32.3 The State of the Global Health Law Workforce: Who 
Constitutes the Health Law Workforce, and How 
Are They Trained? 


In 1842, in his report on the Sanitary Conditions of the Labouring Popula- 
tion in Great Britain, Sir Edwin Chadwick recommended the development of 
a new public health cadre, the District Medical Officer: 


for the general means necessary to prevent disease, it would be good econ- 
omy to appoint a district medical officer, independent of private practice, 
with the securities of special qualifications, and responsibilities to initiate 
sanitary measures and reclaim the execution of the law. 


Despite this promising reference to the execution of the law in Chadwick’s 
report, there has been little formal development of global health law work- 
force over the last 180 years. 
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This contrasts with the major advances in development of the health 
workforce in the areas of medicine, nursing, and public health through the 
early 20th century—as demonstrated in the landmark reports of Flexner, 
Goldmark, and Welch-Rose respectively.? On the centenary of the Flexner 
Report, the Lancet Commission on Health Professionals for a New Cen- 
tury provided a refreshed vision for health professional education through 
instructional and institutional reforms fostering greater health equity.” In 
all of these efforts, however, health law either as a profession or health law 
competencies have been conspicuously absent! 

While the area of global health law may not require dedicated schools, its 
backwater or orphaned status in the context of health professional education 
has led to the absence of a clear route to professionalization—and, therefore, 
constitutes one of the primary constraints to the realization of a competent 
and appropriately scaled workforce. This relative neglect may reflect its inter- 
disciplinary nature, drawing on the evolving span of law from medical to 
health to public health to global health and to global health security, as well 
as the overlapping disciplines of (bio-)ethics, rights, equity, and policy. 

An appropriate health law workforce is also impeded by an opaque career 
structure. Full-time jobs in health law practice are few, often specialized (e.g., 
medical malpractice), but likely growing given the size and complexity of the 
health sector. Moreover, persons with training in law are being called upon 
to engage in health sector issues but often lack sufficient competencies to 
understand health and public health issues in order to appropriately design, 
implement, and evaluate health laws. In practice, health law competencies 
are often critical adjuncts that enhance the work of health professionals to 
engage in policy, legislation, employment conditions, partnerships, and con- 
ventions or other agreements that address health issues. 


32.4 Pathways to Acquiring Global Health Law Competencies 


For the purposes of understanding the acquisition of competencies, there 
appear to be two primary pathways. The first is through law schools, with 
lawyers pursing a master’s (LLM) or diploma-level training in “health law”. 
A different pathway is available through dedicated courses or concentra- 
tions on law within masters in public health, global health, or public policy 
programs. 

By searching combinations of the terms “health”, “medical”, and “law” 
with “diploma”, “degree”, and “certificate” in English, French, and Span- 
ish on the Google search engine, we have conducted a very cursory review 
of specialized programs in “health law” globally by WHO region (see 
Table 32.1). Of the 106 masters in health law programs identified globally, 
93 are found in the European and Pan-American regions, revealing a massive 
skew towards high-income countries. While data for diploma in health law 
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TABLE 32.1 Specialized trainings in health law 


WHO region Master’s in health law Diploma in health law 


AFRO 7 (RSA 4) 0 
EMRO 0 0 
EURO 55 (UK 14, France 16) Note 1 
PAHO 38 (US 27, CA 6) 18 
SEARO 1 3 
WPRO 5 (3 ANZ) 3 


Note 1: Some universities in the Europe offer certificates and/or diplomas in addition to master’s 
degrees in health law. However, this type of training in general does not seem to exist in most 
European countries. 


programs are even more sparse, a similar concentration in high-income coun- 
tries is seen. This paucity of health law programs in LMICs reflects a broader 
pattern of global inequality with respect to distribution of health professional 
workforce training institutions—a structural imbalance that condemns these 
countries to a trickle of the workforce they require. Additionally, it is notable 
that there are no readily available international accreditation standards that 
individual training programs can compare themselves against or adhere to. 

A second pathway focuses on the acquisition of health law competen- 
cies amongst health professionals. This pathway takes the form of courses 
most often offered within the context of health professional training, such as 
public health. Following on the Welch-Rose report and the adoption of an 
accreditation standard for schools of public health based on five core disci- 
plines (epidemiology, biostatistics, socio-behavioral sciences, environmental 
science, and health services administration), there was little or no room in 
the formal curricula for health law competencies. On the 100th anniversary 
of the Welch-Rose report, the US-based Association of Schools and Programs 
of Public Health (ASPPH) identified “legal, ethical, economic and regula- 
tory dimensions of health care and public health”? as critical content for the 
MPH in the 21st century. 

More recently, the Association of Schools of Public Health in the Euro- 
pean Region (ASPHER) have adopted a new competencies framework in 
which health law is explicitly identified.?* This recent recognition of health 
law competencies within public health training programs appears to be in the 
early stages of adoption. For this paper, we explored the supply of this sort 
of training through a review of eight well-established master of public health 
programs in different countries and found courses on law were offered in 
three programs, two of which were mandatory. 

The third pathway for acquisition of competencies arises through practice 
and experience. Perhaps the most important example of this is the CDC’s Pub- 
lic Health Law Academy and its efforts to establish competencies and career 


382 Tim G. Evans and Priyanka Saksena 


pathways in “legal epidemiology”.?* This is further elaborated in Box 1. This 
is an interesting complement to other health law training opportunities since 
it targets health professionals who are already working in public health, thus 
adopting a continuing education approach. 


BOX 1 LEGAL EPIDEMIOLOGY AND CDC’S LEGAL 
COMPETENCY MODEL 


According to the CDC*s definition, legal epidemiology is the scientific study 
and deployment of law as a factor in the cause, distribution, and prevention 
of disease and injury in a population. The emergence of legal epidemiology 
intends to understand the need for, and appropriate application of, legal 
approaches to address public health challenges. 

To encourage this, the CDC has developed a legal epidemiology compe- 
tency model, which provides guidelines on minimum competencies for public 
health practitioners. These competencies including research, assessment and 
evaluation, design of strategies, as well as knowledge transfer. Competencies 
are grouped into three areas, including general legal epidemiology, legal map- 
ping, and legal evaluation, along with three tiers corresponding to different 
professional levels, ranging from early career to senior manager and principal 
investigator levels. 


General Legal Epidemiology 


e Articulate the importance of legal epidemiology concepts to inform health, 
fiscal, administrative, legal, social, and political research and discourse 

* Apply legal epidemiology principles to research studies, funding opportu- 
nities, and policy agendas 

e Communicate legal epidemiology findings, methodologies, and recom- 
mendations to lay and professional audiences 

e Analyze the use of legal epidemiology findings to inform health, fiscal, 
administrative, legal, social, and political activities 


Legal Mapping 


e Identify opportunities for legal mapping to inform the process, nature, and 
impact of policies and laws on public health 

e Develop policy surveillance or legal assessment studies to address specific 
research questions 

e Analyze laws, policies, and political and programmatic priorities using 
evidence-based or empirical guidelines (including health-related principles 
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or trends, stakeholder or special interests, and other key developments or 
concerns) 

e Validate and synthesize results that compare and contrast meaningful varia- 
tions in law and policy related to health 


Legal Evaluation 


e Identify opportunities for a legal evaluation study to address existing legal, 
health, or other issues 

e Design a legal evaluation to study potential associations between law and 
health 

e Collect and analyze qualitative and quantitative study data using generally 
accepted research methodologies 

¢ Interpret results, draw conclusions, and formulate key findings towards the 
improvement of public health 


This list of comprehensive and systematic competencies provides a useful 
framework for developing curricula and pedagogical materials to train public 
health practitioners. Indeed, an online course has been developed as partner- 
ship between the CDC, the Public Health Law Academy, and Temple Univer- 
sity’s Beasley School of Law. There is significant scope for developing trainings 
in other languages and for other country and global contexts, using the work 
of the CDC as a base. 


32.5 From Bare Threads to a Robust Supply Side Fabric 
for Mobilizing the Health Law Workforce 


As noted earlier, there are some foundations and recent reforms to build 
upon that can help improve the supply of workers with global health 
law competencies. From a broader systems perspective, however, with- 
out a major push, the supply of workers with health law competencies is 
unlikely to be sufficient to address the burgeoning needs and demands of 
today and tomorrow, This prospect should be a clarion for thinking more 
ambitiously about how to mobilize the supply side to narrow, or even fully 
close, this gap. 

Fortunately, there are convergent forces around which a major mobili- 
zation of the supply side for global health law can be configured. From a 
global advocacy perspective, a road map for the development of adequate 
global health law competencies needs to be created, building on the recom- 
mendations of the Lancet Commissions on Global Health Law and Health 
Professionals for a New Century. Critical inputs to this road map could be 
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requested from, or piggybacked on, a range of health-related legal instru- 
ments, including—but not limited to—the international treaty to strengthen 
pandemic prevention, preparedness, and response and the revision of the 
International Health Regulations. The road map could be given profile and 
prominence as a key plank of the broader agenda to address global health 
workforce challenges in pursuit of goal 3 of the Sustainable Development 
Goals, which focuses on health.?6 

The road map for the development of competencies can be implemented 
through national policies to revitalize the workforce for health and public 
health. In 2005, for example, Canada explicitly advocated for significantly 
increasing the number of public health lawyers, in an effort to revitalize the 
public health workforce. Moreover, the experience of enhancing legal frame- 
works and competencies nationally may build on the experience of other 
social issues where law has been instrumental. For example, documentation 
of the history and impact of the Indian residential school system on Indig- 
enous peoples led Canada’s Truth and Reconciliation Commission to recom- 
mend a set of new programs, regulations, and laws related to various aspects 
of health and social services for Indigenous populations. This creates a sig- 
nificant opportunity to further training in area of health law to ensure there 
are sufficient numbers of practitioners to develop and implement new policies 
and radically move away from the discriminatory and abusive practices of 
the past. 

In addition to taking advantage of these global and national contextual 
opportunities, it is important to target specific health law constituencies. As 
noted in Table 1 earlier, there are more than 100 masters in health law pro- 
grams globally. This important nidus of experience and expertise could be 
encouraged to make recommendations on improving the scope, the stand- 
ards, and the coverage of masters in health law training. For example, in 
view of the paucity and inequitable distribution of existing programs, there 
might be a consensus to establish at least one accredited masters in health 
law in every country by 2030. In advancing this agenda, it would be impor- 
tant to draw on existing legal networks such as the European Association of 
Health Law, committees covering health in the International Bar Association 
or the International Law Association, as well as associations focused on legal 
education. 

In addition to health lawyers, it is important to build on efforts to provide 
training on the principles and practice of health law for health professionals. 
The adoption of health law or legal competencies as part of expected stand- 
ards for public health training needs to be implemented widely by different 
stakeholders including governments and academic institutions and extended 
to other health professional training reform, such as physicians, nurses, and 
pharmacists. Integrating health law education through courses or modules 
may find greater success as part of broader reforms in interprofessional edu- 
cation and revitalization of academic health centres.” Beyond curricular 


Global Health Law 385 


reforms, establishing a greater research and scholarship presence of health 
law in academies is also likely to yield further opportunities for improved 
student education. 

Creating opportunities for health law training through continuing educa- 
tion initiatives are also important. The CDC’s legal epidemiology competency 
model provides a good starting point in this area, which can be built upon by 
academies in different countries and adapted according to their legal, social, 
and health contexts. For civil servants working in the health sector—be it in 
Ministries of Health or the range of public health agencies—it is worthwhile 
to explore whether governments can partner with academies to enable health 
law oriented continuing education, at least for selected employees. 

Overall, these types of initiatives can facilitate exchange and collabora- 
tion between various stakeholders and build capacity in the critical area of 
health law. In establishing these initiatives, governments and other stake- 
holders, such as law schools and law associations, should be encouraged to 
define explicit targets for health law training, alongside plans for financing. 
Concerted and explicit efforts to increase health law training are critical for 
ensuring sufficient momentum in this instrumental area. 

Finally, it is important to ensure that efforts to improve health law capac- 
ity through further and improved training are also adequately monitored. 
The numbers of people getting preservice and continuing education on health 
law should be monitored alongside the broader monitoring of the health 
workforce. This is imperative to confront the numerous challenges in today’s 
health landscape, including global health security and international trea- 
ties related to NCDs. It also important to recognize that implementation 
of global health laws not only depends on a more robust global health law 
workforce but also on a broad range of professionals—some of whom are 
mainstream health workers, while others, such as border officials, are not. As 
such, the state of the workforce in general is critical to effective implementa- 
tion and emphasizes the importance of vital health workforce policies both 
nationally and globally. 
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CONCEPTUAL AND TANGIBLE BORDERS 
UNDER A REVISED INTERNATIONAL 
HEALTH REGULATIONS OR 

NEW INTERNATIONAL 

PANDEMIC AGREEMENT 


Sam Halabi 


33.1 Introduction 


The COVID-19 pandemic resulted from fundamental defects in the world’s 
only international public health emergency agreement: the International 
Health Regulations (IHR) (2005). The THR (2005) failed to ensure countries 
prepared for an infectious disease outbreak or promptly alerted the World 
Health Organization (WHO) of the initial outbreak of COVID-19. It failed 
to drive global collaboration and cooperation in the face of an emergency or 
stop high-income countries (HICs) from hoarding vaccines and other medical 
treatments. In late 2021, roughly a year after the first approved vaccines were 
manufactured, only 3.07% of people in low- or middle-income countries 
(LICs/MICs) had been vaccinated, compared to 60.18% of people in HICs.? 

The IHR (2005), the latest iteration of regulations last agreed in 1969, 
resulted from the world’s experience with SARS-CoV-1, where internal and 
global failures of cooperation and preparation greatly exacerbated the out- 
break. In late 2002, informal reports arose about an epidemic of atypical 
pneumonia in China's Guangdong Province.” In January 2003, a regional 
health office in China reported that there were over 100 cases of a novel 
pneumonia emerging. Bureaucratic obstacles and stringent rules around pub- 
lic information sharing meant that there was a news blackout among the 
general public, and even many health professionals, until well into Febru- 
ary.’ During this time, the Chinese Ministry of Health took few steps to 
limit spread, convinced that the outbreak was contained.* This information 
blackout created widespread panic among the public and meant that health 
professionals were unaware of the necessary procedures to treat and contain 
the virus. The Chinese Ministry of Health was also slow to alert the WHO 
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and share diagnostic information with neighbouring countries, leading to 
delays in the identification of the virus in Mongolia and Hong Kong. The 
pathogen then spread across the globe. Other nations were unprepared to 
respond to and contain an infectious disease. For example, in Toronto, the 
most impacted city outside of Asia, no hospital prioritized infectious disease, 
and there was no regional framework to for outbreak management to coor- 
dinate responses across institutions or health service sectors.* Within four 
months, there were around 8,500 cases and 800 deaths globally.* 

The absence of international legal authority—at the World Health Organ- 
ization or elsewhere—to investigate and respond was one of the key fac- 
tors which facilitated the International Health Regulations (2005). That 
agreement required that countries adequately prepare to detect events with 
epidemic or pandemic potential’ rapidly communicate information to the 
World Health Organization and then follow the measures it recommended 
in response.’ 

The COVID-19 pandemic has shown that even these changes were not 
enough, as many of the same problems observed during SARS reoccurred.? 
Two-thirds of countries never fulfilled their commitments under the IHR 
(2005) to adequately prepare, most because they could not afford to do so. 
Even when events were detected early, countries were incentivized to hide 
rather than disclose information because other countries imposed puni- 
tive and counterproductive measures like travel bans, import embargoes, 
and visa restrictions, almost always in contravention of those measures the 
World Health Organization recommended." A desire to avoid these conse- 
quences contributed to state-level denial of COVID-19 in nations as diverse 
as Belarus,!! China,!? Tanzania, and Turkmenistan,'* even when evidence 
strongly indicated that caseloads far exceeded official statements. This ren- 
dered the surveillance and early response mechanisms outlined in the IHR 
(2005) far less effective. The IHR (2005) never required any commitment by 
wealthy countries to ensure that lifesaving medicines, vaccines, and medi- 
cal equipment flowed efficiently, equitably, and rationally to the people and 
places that needed them most. Indeed, rich-world hoarding of medicines 
and vaccines has been predictable and persistent. Not only wilful neglect 
of resource inequality but also few or no mechanisms for accountability, 
dispute resolution, or incorporation of rapidly advancing technologies and 
transfer of those technologies doomed the IHR (2005) in its current iteration. 
If early surveillance and notification had occurred, WHO recommendations 
had been complied with, and vaccines and other medical products equitably 
shared between nations, the impacts of the COVID-19 pandemic could have 
been significantly reduced. 

In November 2020, Charles Michel, President of the European Coun- 
cil, began circulating the idea of an “international pandemic treaty” at the 
Paris Peace Forum to address these deficiencies.'* In December 2020, Michel 
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met with Tedros Adhanom Ghebreyesus, the Director-General of the World 
Health Organization, to discuss the treaty idea. In January 2021, Tedros 
endorsed the EU’s international pandemic treaty proposal as a way to guar- 
antee countries’ political commitment to fighting future disease outbreaks. 
He expressed WHO’s support of such a treaty, saying, “[i]t will give the 
THR [International Health Regulations] the political dimension” it needs." 
On May 21, 2021, the World Health Assembly, the governing body of the 
World Health Organization, agreed to call a Special Session to take place 
November 29, 2021, through December 1, 2021, to decide how governments 
could better prevent, prepare for, coordinate during, and respond to the next 
pandemic. This was only the second such “special” meeting in its 75-year 
history. 

The result of the Special Session was the decision to establish an Inter- 
governmental Negotiating Body (INB) with the goal of adopting a frame- 
work convention on pandemic preparedness and response, targeted revisions 
of the International Health Regulations (2005), and/or other international 
agreement. 

This chapter evaluates the outcome of the Special Session and the ensuing 
negotiations conducted by the INB. It remains too early to say whether a 
new agreement will be formed, but if it is, it will be binding in nature like the 
THR (2005), with advisory components that may draw in currently reluctant 
major powers. A binding treaty becomes part of international law, meaning 
that states are obligated to follow it, with the possibility of sanctions for 
non-compliance if specified in the treaty. States are not obligated to adhere 
to advisory components. Separately, the THR (2005) will almost certainly 
be revised, with intense negotiations likely over the amount of sovereignty 
governments must cede when potential emergencies arise. 

These revisions will almost certainly include efforts to increase account- 
ability and clarity around the WHO’s decision-making. From its first pan- 
demic declaration in 2009 to the present, there has been little transparency 
into how WHO decisions were made nor why. This lack of accountability 
and explanation has led to confusion and ambiguity around key terms and 
measures used to respond to public health emergencies. For example, the 
WHO has failed to clarify the legal basis, effect, or even definition of a “pan- 
demic”—unsanctioned in the IHR (2005)—despite the term’s widespread use 
by multilateral development banks, governments, and the organization itself. 
It also decreases trust in WHO decision-making. Nearly every decision to 
declare or not declare a Public Health Emergency of International Concern 
(PHEIC), a formal designation by the WHO of an extraordinary health risk 
that triggers provisions of the THR (2005), has been challenged by govern- 
ments or global health experts in some material respect, as a lack of trans- 
parency has led to speculations about the WHO’s motives. For example, the 
WHO's failure to declare a PHEIC during the 2018-2019 Ebola outbreak in 
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Uganda was criticized by influential publications as a political, rather than 
technical, decision.*? Similarly, while the IHR (2005) requires the WHO to 
review its own actions, the dispute resolution mechanism between nations 
is strictly voluntary. This again has led to criticisms that the resolutions the 
WHO mediates are driven by political influence, rather than legal norms.? 

The IHR (2005) failed to effectively respond to COVID-19 because true 
global preparedness requires a commitment to distribute resources to the 
people and places that need them most, including surveillance technologies 
and personnel, rapid communication and response capabilities, and research 
and manufacturing technologies and know-how. It requires reliable and effi- 
cient availability of funding should rapid response to an infectious disease 
emergency be necessary. After the Ebola PHEIC in West Africa in 2014, the 
World Bank established a Pandemic Emergency Financing Facility, in light 
of precisely such resource needs. Little was known about the algorithm that 
would be used to trigger availability or allocation of the funds or how much 
investors and insurance companies had made available through the arcane 
instruments used to finance it.?! As it turns out, the money available has been 
extraordinarily limited and was fully committed by September 2020.7 While 
an emerging financial intermediary fund (FIF) will replace it, critical ques- 
tions remain unanswered. 

Four key measures would have made COVID-19 response more effec- 
tive. The first was effective surveillance in the first place, for both inter- 
faces between animals and humans and with respect to the regulation of 
biosafety practices at research facilities. The second was increased transpar- 
ency between parties at the very beginning of the outbreak, from provincial 
level officials in China up to the communications between Beijing and WHO. 
Thirdly, a well-informed and transparent process through which the WHO 
Emergency Committee could have deliberated with good evidence as to nec- 
essary travel and trade measures would have facilitated more accountable 
and clear decision-making. Finally, a commitment from the global commu- 
nity to financially and medically support those countries who suffered most, 
including through the sharing of intellectual property and technology as well 
as finished medicines and vaccines, to combat the spread of the pandemic 
would have benefitted of the rest of the world. 

Ideally, these measures would be incorporated into the new framework 
agreement proposed by the INB. However, the World Health Assembly, 
the supreme decision-making body of the World Health Organization, has 
adopted only one framework convention in its history—a Framework Con- 
vention on Tobacco Control with evidence-based norms for tobacco pre- 
vention and control. Treaties like framework conventions are arduous and 
time-consuming to negotiate; they require governments to give up some of 
their ability to decide for themselves what they will do, with whom they will 
work, and how much money they will spend. The political difficulties of 
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treaty negotiation are even more acute when the subject matter is politically 
sensitive or relevant to national security—like registering biological research 
laboratories; sharing vaccines, medicines, and especially the technology to 
produce them; and committing domestic resources to support patients and 
people who are not citizens of the supporting government. These obstacles 
are especially acute in the context of future emergencies and crises, when a 
government cannot fully predict circumstances. 


33.2 Pandemic Treaty, Revised IHR (2005), Both or Neither? 


Over the course of summer 2022, the WHA-appointed working group 
(WGPR) identified important benefits that would accrue through the adop- 
tion of a new instrument which could not otherwise be addressed through the 
THR (2005) or a revision thereof. These included attracting high-level politi- 
cal commitment to the common goal of preparedness; strengthening the role 
of WHO as the leading authority on global health; sharing of data, samples, 
technology, and benefits; ensuring more equitable access to medical counter- 
measures, including diagnostics, therapeutics, and vaccines; and adopting a 
One Health approach,” which attempts to integrate, balance, and optimize 
the health of people, animals, and ecosystems.?* 

Over the course of the autumn, the INB convened so-called informal, 
focused consultations around the themes of equity, intellectual property, law 
and governance, and One Health as an effort to shape the content of a new 
agreement. The WGPR recommended developing a new instrument under the 
auspices of WHO in tandem with strengthening the IHR. The WGPR sub- 
mitted its second report discussing all recommendations to WHO’s Executive 
Board at its 150th session in January 2022. These recommendations included 
strengthening the IHR (2005); implementing the One Health approach; 
strengthening WHO governance and oversight; and adopting measures to 
enhance equity.” A draft agreement is due to the World Health Assembly in 
May 2024. So far, there is little agreement on text and coverage. 

Separately, a review committee of the performance of the IHR (2005) over 
the course of the COVID-19 has been convened and governments including 
the US, Russia, and 47 African governments have submitted proposed revi- 
sions to the IHR (2005). Other governments, or collections of governments, 
are expected to follow. 

The United States’ proposed revisions for the THR (2005) focused on 
enhancing the surveillance and response mechanisms centred on the World 
Health Organization and removing some of the discretionary authority cur- 
rently granted to governments. For example, the US advocates that the WHO 
periodically review states’ disease surveillance capacity and facilitate techni- 
cal support and financial resources to develop and enhance the abilities of 
outreach governments that lack capacity or are assessed as having a high risk 
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of failing to detect a threat. The US further argues that States Parties must 
either accept or reject an offer of assistance from WHO when a potential 
public health threat of international concern arises and, if rejecting, must 
provide a rationale for such rejection. It also details legal mechanisms for the 
assumption of rejection based on State Party inaction. Relatedly, the US calls 
for the removal of WHO’s current obligation to consult with a State Party 
before notifying others when it receives “other reports” of any significant 
public health event potentially covered by the IHR (2005). The US proposal 
also calls for more coordination with international organizations including 
the Food and Agriculture Organization (FAO), the World Organisation for 
Animal Health (OIE), and the UN Environment Program (UNEP), among 
others. 

The US also calls for an intermediate level of emergency, where an event 
has not yet been determined to meet the criteria for a PHEIC but requires 
heightened international awareness and potentially an international response, 
akin to so-called “traffic light” approaches to readiness and alerts. Under 
this proposed system, the Director-General would be specifically empowered 
to declare this intermediate form of alert. Relatedly, a regional director in 
one of the six WHO regions may declare a regional public health event of 
regional concern. 

The US proposals also call for the Director-General to be able to deploy 
expert teams as part of temporary measures, a response to perceived hesita- 
tion to allow international investigations, as well as closer coordination with 
other international organizations and exemptions for healthcare workers 
from travel and trade restrictions. 

The US asks that the Emergency Committee created under the IHR (2005) 
be diversified and include regional directors and calls for the establishment of 
a Compliance Committee with broad powers to seek expert advice, request 
action from the Director-General, and coordinate with other international 
organizations. The US also recommends shortening the time that amend- 
ments to the IHR (2005) take effect from two years to six months.?* 

The Russian Federation, submitting on behalf of the Eurasian Economic 
Union (EAEU), calls for ensuring that National Focal Points (NFPs)—the 
THR-mandated national office that is accessible at all times for IHR-related 
communications with WHO and acts as the communication backbone of the 
THR (2005)—are able to perform their functions. Over the course of nearly 
two decades, many NFPs have shown themselves to be under-resourced and 
lacking legal authority to gather relevant information. As with the US pro- 
posal, the EAEU proposal calls for the Director-General to have the ability to 
declare an intermediate alert, in addition to a PHEIC. 

The EAEU proposal puts data sharing at the centre of its proposals, includ- 
ing genetic sequence data in the list of relevant information to be shared 
(like the US) but also focusing on building detection capacity, using digital 
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platforms to share, and cooperating with other States Parties. The EAEU 
proposal also gives more authority to the WHO to recommend that States 
demand evidence of vaccination. 

Meanwhile, the Africa Region has focused on equity in both THR (2005) 
revisions and in the new pandemic agreement context. It has submitted a 
broader set of desired outcomes including the following: 


1 Equity in obligations on prevention, detection, and control of pandemic 
threats (e.g., a requirement for States to adhere to a WHO-run allocation 
mechanism for health products required to control the pandemic); 

2 Provision of financial assistance and technology transfer to developing 
countries; 

3 Subjecting all WHO actions in a pandemic to the provisions of the IHR 
and any complementary future international instruments; 

4 Obligation on the part of all states to provide support to WHO to coordi- 
nate the response; 

5 Obligations on the part of all states to facilitate production, availability 
and access to medical countermeasures; and 

6 Ensuring equal footing of pathogen and genomic sequence sharing and 
benefit sharing; WHO Executive Board Decision EB150(3) has urged 
Member States to consider potential targeted IHR amendments including 
for improving equity.” 


Operative Paragraph 2 of EB150(3) specifically requires Member States to 
consider amendments to IHR: 


address specific and clearly identified issues, challenges, including equity, 
technological or other developments, or gaps that could not effectively be 
addressed otherwise but are critical to supporting effective implementa- 
tion and compliance of the International Health Regulations (2005), and 
their universal application for the protection of all people of the world 
from the international spread of disease in an equitable manner.% 


It is not clear whether either the new framework, the IHR amendments, or 
both will achieve meaningful outcomes. The European Union and some 70 
countries now support the legally binding treaty approach.” Russia, Brazil, 
and China—three critical players—have either rejected the idea of a new agree- 
ment or issued public statements suggesting support is unlikely.* Russia and 
Brazil also expressed broader concerns shared by other governments, argu- 
ing that a binding treaty would curtail their national sovereignty and impede 
private sector innovation. Many states are concerned about duplication and 
inconsistency between the revised IHR (2005) and a new agreement. 

The United States has generally focused its efforts on revising the IHR 
(2005) and, while not explicitly rejecting the idea of a new agreement, has 
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largely evaded evincing specific support. The World Health Assembly’s Frame- 
work Convention on Tobacco Control, its only treaty formed under Article 19 
of its Constitution, adopted a governance structure whereby a Conference of 
the Parties served as the decision-making body and could both issue guidelines 
and subsequent treaties or protocols. One option that appears to be increas- 
ingly possible is to allow a framework convention, which Brazil, China, the 
US, and others would probably not join, and then allow governments to join 
subsequent agreements so that each state might pick and choose. Guidelines 
regularly issued by a treaty governing body (often called a Conference of the 
Parties) might similarly direct national policies. This is how the FCTC operates. 


33.2.1 The Road to May 2024 


In diplomatic and international law terms, the world is moving at lightning 
speed. The World Health Assembly directed the INB to update its progress 
to the Assembly in May 2023 and submit a draft instrument to the Assembly 
in May 2024.3! By contrast, it took almost ten years from authorization of 
negotiations to entry into force of the Framework Convention on Tobacco 
Control (FCTC), although guidelines and a subsequent protocol of course 
took additional time. 

In August 2022, the INB agreed that the agreement would include bind- 
ing elements under WHO’s Article 19 treaty making authority, which allows 
the World Health Assembly to adopt binding agreements and treaties on any 
matter within the WHO’s competence. However, it left flexibility for some 
parts, and perhaps even most parts, to be concluded under WHO’s Article 
21 regulation-issuing authority (the current form of the IHR [2005]), which 
allows the WHA to make binding rules for a significantly more limited set of 
topics and its Article 23 power to issue recommendations only. Recommen- 
dations made under Article 23 are not binding. 

The topics for informal, focused consultations revolve around equity, 
One Health, and access-and-benefit sharing and IP, but it remains unknown 
what will be included in a new pandemic preparedness and response agree- 
ment or what is politically possible given the disparate views. Given there are 
hundreds of possibilities to evaluate—including some sensitive topics closely 
related to economic competitiveness and national security—there are nearly 
infinite directions the process and negotiations may go. 

Broadly, WHO and the INB have committed to inclusiveness, transpar- 
ency, consensus, member state leadership, including respect for sovereignty, 
and efficiency. To do this, the INB is consulting international organizations, 
non-state actors, and “other relevant stakeholders and experts”. So far, the 
process has allowed civil society participation and has made information 
abundantly available on the INB webpage. 

Given the positions of several influential governments in the lead-up 
to the WHA final decision on a future framework or amendments to the 


396 Sam Halabi 


THR (2005), the text of the agreed-upon document itself, and the normative 
changes accompanying its development, the world can anticipate at least four 
possible outcomes: 


1 The revision of the THR (2005) to fill gaps and enhance compliance, espe- 
cially a more robust process for dispute resolution. 

2 Anew pandemic agreement or other instrument. This will take the form of 
a binding agreement but could also be supplemented by versions of “soft” 
law instruments with language taken from the IHR (2005). 

3 Reformed decision-making at the WHO around pandemic declarations 
and ensuing measures. This is included in both suggested revisions to the 
THR (2005) and in statements made by major powers about a new pan- 
demic agreement. 


33.2.2 Conclusion 


COVID-19 became an international public health emergency because the 
world was ill-prepared, communication and coordination deteriorated in the 
early months of the pandemic, and the response unfolded in deeply ineq- 
uitable ways. A binding, new pandemic agreement may not ultimately be 
concluded, but the INB has moved quickly, decisively, and inclusively to give 
it a chance. What is almost certain is that the IHR (2005) will be revised, 
although those changes may be incremental, and there is significant disagree- 
ment between countries around necessary edits. The IHR was substantially 
revised in 2005 in response to the SARS epidemic. With 196 States Parties, 
the IHR is one of the most broadly accepted treaties in the world. In order 
to properly prepare and address the next pandemic, nations will need to 
meaningful recommit to enhanced surveillance, reporting, data sharing, and 
adherence with international guidelines. To build trust in those guidelines, 
decision-making bodies like the WHO will need to be more accountable to 
their members. Finally, wealthy countries will need to commit to equitable 
distribution of medical products. However, given that the world’s experience 
with SARS-CoV-1 was a near miss—and so few lessons were internalized 
during COVID-19—expectations should be measured. 
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